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DIAL OUTUE 


Il y a une nation dans le monde qui a pour objet 
dire& de ſa Conſtitution la Liberte politique. Nous 
allons examiner les principes ſur leſquels elle la 
fonde, S'ils ſont bons, la Libere y a com- 
me dans un miroir. we EF. 
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DIALOGUE II. 


$ 1.Y T was late in the evening be- 
fore Policrites returned with 
Eunomus from the viſit propoſed. 
What with ſeeing the improvements 
their neighbour had made in his walks, 
and what with the variety of converſa- 
tion within doors, the time paſſed 
away inſenſibly; and it was late enough 
for Policrites to be at home, at a time 
when he had not ſet out for it. In 
theſe circumſtances Eunomus, who 
was never better pleaſed than when the 
convenience of his Friends gave him 
an opportunity of obliging them, ea- 
B 2 fily 
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fly 1 With hith to ſtay at hit 

that night: particularly ab lie 
Wis every migute expecting a? friekjl 
on a biſit to him for a few days; H 
Was very lately returned from abroad 


Has 


4 er years abſence; and h 


Had fafficiently' l the curjofities 
of Traly, during his ſtay there, to be 
entertaining in the wed Dhl '6f his 
krayels, Bongo 

Before Policrites <ojatd well accept 
of the invitation made by Eunotfitts, 
Philander (for that was the 'ftranget's 
name) appeared in the court-yard, 
The eagerneſs of communicating and 
hearing accounts of perſons and pla- 
ges filled up the converſation during 
the remainder of that evening; and 
by the aid of fancy and deſcription 
they viſited the Grotto of Patiſilippo, 
and Virgil's Tomb ; they expatiated on 


the antiquities, the- PRETTY and the na- 


N tural 
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tural, beauties of ſeyeral ſcenes ; the 
verdure, fertility, and richneſs of the 
Plain of Lombardy ; the delightful lake 
af Geneva; at once chatming the eye 
With the beauty of its water and its 
banks, contraſted with the perpetual 
winter of the Sayoy ſide, and the im- 
-menſely. varied culture and population 
ef Switzerland; and the almoſt en- 
chanted ſcenery of the Boromean 
Iſlands. They could not forget thoſe 
wanders: of nature, the fall of the 
Rhine and the ſinking of the Rhone ; 
| that ſtupendous range of Alps unit- 
ing all climates and ſeaſons, the nurſe 
of everlaſting ſnows, the ſource of 
mighty Rivers, the Pillars of the ſky ! ! 
nor did they paſs over thoſe ſublime 
chjects, the Olacieres, Torrents, and 
eee | 

% Ha, ſhort they weatied their imagina- 
tion, with dwelling on numberleſs cu- 
6305 B 3 rioſities, 
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rioſities, formed by nature and art, on 
conſecratad by ſtory. The next-mornry 
ing when the tea- table was removgd. 
the condetſation grew a little more ſex 
date and methodical; They began to 
conliderithe inhabitants as well as: thH 
cities: and did not paſs immediately 
from Naples to Rome; or talk of the 
Alps and their various Republics, with= 
out remarks on the peculiarities of their 
manners, laws, and governments. 0011 
Eunomus and Policrites, who had ne · 
ver been abroad themſelves, could have 
had very little ſhare in a | converſation 
the fatigye Philander muſt have uno 
dergone from a continued narrative, hy 
intermixing reflections on what they 
heard, with the lame min as they 


occurred. 11171 <vniits3bbe 


And tho they at firſt 1 
NG more. than to paſs thro Italy by 
. 8 Philander » 
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Philander's aſſiſtanee yet; by a natural 
progreſs of thoughty like the travel 
ling of Homer's Deities , they made 
an eaſy tranſition from Italy inj = 
Greece; and from the moſt diſtant 
Parts of the Eaſt; to the extremities 
of Denmark or Ruſſia : and from 
ſoine obſervations advanced off one 
ſide; and queſtioned on the. other 
they were inſenſibly led to a more ſe- 
rious contemplation of Government 
im general, and that of their own Con- 
ſtitution in particular. | 
At was that part of the converſation 
that ĩs here tranſcribed. I do not 
exactly remember, what circumſtances 
introdueed it, but think it was ſomes 
thing in this manner. nin 
I am glad however, (ſays ande 
addreſſing himſelf to Philander) your 
wn n ſo well with . j 


4a Vi II. 15. v. 80, 30111 
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and as health is the principal ingre- 
dient in happineſs, I hope you will 
not permit the reflection upon your paſt 
amuſements in other Countries, to 
real in upon content at ee 


att oc e e too 1 
| dolg o + +. ys oaths th Aol 19950 


ek can aſſure you the reflection upon 
What I have ſeen abroad, will upon 
the whole greatly add to, rather chan 
diminiſh, my happineſs in my preſent 
"fitvation. He travels to very Bttle 


purpoſe, who brings home only un- 
eaſineſs at being there: and if Eng- 


land is his home, in my opinion, he 
cloſes his remarks with as little judg- 
ment as candour, who concludes his 
deſeription of what he has ſeen elſe- 
Where, with wiſhes that he had never 
left the countries he' has nf 
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V ou ſeem to expreſs yburſelf with 
an heart ſo entirely Engliſh, that I 
att apt to think you do" ſo," rather to 
flatter your preſent company, who have 
never left this little corner of the globe, 
than from the real ſentiments of a Tra- 
veller; at leaſt a preference of this 
kind, was it to come from us who 
have made no compariſon, might 
with reaſon be deemed no better than 
partiality. There have not been want- 
ing thoſe, and thoſe who have been 
travellers, and had more right to de- 
cide, who have allowed our climate 
even no natural production of its own. 
Some (I think) allow us the honour of 
producing nothing but hips and haws, 
crabs or blackberries. More agree 
that our policy, manners, and arts, are 
either ſtill in many reſpects in a ſtate 
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of darbariſm, or imported fromthe 
happiet growth of other counttibs: 1 
even the conveniencics or the receſs 
faties of life, Were as far from perſec- 
dien in his country, as che dun is fo m 
being vertical; or the Br Wc 
ns Minima contents noe me 


was applicable to our climate only. and 
ot at all to our Oe: I 
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- With more. juſtice (I will __ 
to aſſert) England deſerves to be f 
membered among the happieſt ts, 
if it is too much to prefer it; and I 
will affert this, both as to its climate 
and manners. Addiſon, who would 
ſpend his Winters in the South of 
France, and his Springs in Italy, pre- 
fers the Summers of England: Biſfiop 
Berkeley, who is enraptuted with tlie 
vertü, nay with tlie fruits of Italyz 
391 allows 
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allows:be ſaw: no verdure like that of 
the fields of England: and that lively 
monarchy; Who ſaid ſo many good 
mend his own climate, when he ſaid» 
* that was the beſt, vbere be. coutd 
be abroad in the, air with pleaſure 
*, 466, maſt. days of the, years, and the 
« meſt hours of the day.” You fee I 
have built upon your conceſſion, per- 
haps more than you intended, when, 
becauſe you. gave ſome authority to 
travellers, I have drawn. all my argu- 
ments from them. Indeed, whether 
you was in carneſt or not, I can not 
help thinking competent judge, cha 
haye lived in more climates. than their 
on, are mare to be credited not only 
than thoſe who haye been confined at 
home all their days, but (what is moſt 


intolerable) than thoſe, who would put 
on them the magiſterial air of having 
ewotf ſeen 
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fſeenithe world, without any one qua: 
lfication for the purpoſe: whoohave 
viſtted foreign countries with an:«ntirt 
ignorance even of the natural faue 
and productions of their own}! much 
more of its Government and Conſtitu- 
tion. Can they, to men of ſenſe, obe 
more ridiculous than he would be, who 
travelled: only in his ſtudy, and et 
would undertake to deſcribe every ſtep 
from the Via Appia to any Roman Willa, 
without ſo much as knowing vhere 
the Parliament meets, or the Tower of 
London ſtands 0G) οnꝗ 
Lill not abſolutely deny, but: that 
it may, in works of art, be the genius 
of: Ebgliſhmen to imitate rather than 
wiven tʒ but then, what they imitate, 
id is allowed they generally improve. 
And ſo, as to our ſoil, thoſe plants 
thrive well here, that had their birth 
an other countries. It is much the 


Wo 5 ſame, 
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ſatue, Iſſuppoſe, in the great affair of 
Gevterntnent-and: Oonſtitution : and H 
England from the various intermixture 
of foreign nations in the early part of 
its: hiſtory, has imported the Saxon, 
Feudal; and other principles of Lawor 
Policy, time has at length ſo woven them 
tagether, that England may challenge 
the world to produce the like elſe- 
where. I am ſure, if you could give 
up that: fancied: happineſs, or that ami. 
able enthuſiaſm (as within certain li- 
mits I will allow it to be) of vifiting 
places famous by tradition; thoſe art 
as happy in other reſpects, who never 
leave England. For my own: part, and 
it is from experience I ſpeak, Ido not 
think a mere viſit to the Tuſculan Villa, 


or Virgil's tomb, at all more rational or 
ſatisfactory than the ridiculous faſhion, 
ſome centuries paſt, of making a pil⸗ 
grimage to Paleſtine. Beſides you 
Omsk | have 
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babe enctigh to adihfre as to fame er 
antiquity in your! 6wnh ifland: View 
he pot Where Cæſar landed, r- Mace 
Atit6nine'thivugh England. OF Wfitü 
dur igbing 16 far back for your Ctüfz 
taintent review thoſe places tenowned! 
as the feenes bf the moſt” — 
riods in our hiſtory; g hd Adoffhe 
Liberty where Magna Charta was 

paſſed; or raiſe in your own mind the 

departed: pomp and magnificætiee for 

which the palaces, the monaſteries,” fr 
tilts and tournaments of ancient times, 
have made ſo many places remembered. 
All cheſe you may view withbtit the 
hazard of travelling into foreign ö 
tries: foreign countries you may viſit" 
without hazard in deſeription. BA. 
lancing all my adventures togetliet, I 5 
had rather have read Addifon” by my 


fre- ſide, than have travelled with bitt 


* — | - ob i 98779 
in my Pocket; much more would f 
2181 chuſe 


DISHOPPY MM. « 


chuſe to hear, Shaw's. account, of his 
travels, than to compare. the juſtneſo af 
bis apcounts in the) deſarts,of Argbia, 

Aki the forms of government, Lihave 
ſeen enough to know. they are very Ive 
pe 971 ellewhere Jam very haꝑpy in 

the experience of our own, and only 
wiſh 4 knew mare of 1 Its (003 © THI 20011 
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1 ' hould. | have thought a babits ft 
rambling, like all other. habits, would 
haye produced a. fondneſs: for itſelf: 
and that Philander would have. had a 
great contempt for the kind of vegeta- 
ble life of us who are fixed to a Profeſ- 
ſion, and are obliged to ſpring up, 
flouriſh, and decay in the preciſe ſpot 
that nature or cuſtom, has placed us in. 
And, rather than a panegyrick on Home, 
I ſhould, almoſt have expected from a 
traveller the imprecation of the Tar- 


tars 
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8 ang en car one who talked of a ſet- 
tlec home. Thoſe Erratic tribes (it is 
aich Rate ſo title idea of ſottling, 
wat when they are angry with any 

one, they 2o7/h be may live in one pins, 
«© au work like a Ruffian.” But the“ 
we are obliged to Philander for makimg 


us eaſy by uniting home and'happiniels; 
I can not altogether concur with him 


in condemning all Europe in a lump, 
as he ſeems to have done; nor am 1 
in the leaſt able to judge of the adv an- 
tage our own has on the compariſon, 
unleſs I knew in what points diffe- 
rent States were compared. n bhy 


8 PHILAN DER. OT 
F. 4. No minute detail in the one 
caſe, or exact compariſon in the other; 
is wanting to decide this point. 1 


think, the moſt general ideas of go- 
vernment will ſhew us, that thoſe elſe- 


where 
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where. ate not greatly to be TO 1 
becauſe moſt of them fall at leaſt much 
below our notions of good goverment. 
in the abſtract: and the moſt general 
deſcription. (if it be but true) of our 
own, will, I am apt to imagine, as. 
beſt correſponding to our ideas of good 
government, ſhew the preference I 
hinted was not very extravagant or 
ill-founded. Nor would I decline in 
proof of my aſſertion, an undertaking, 
which perhaps would give us all ſome 
trouble; myſelf in ſtating what I take 
this ĩdea of good Government to con- 
ſiſt in, and you in attending to me; if 
Eunomus will engage in the moſt la- 
borious part of the work, by giving 
us a general ſketch of our own Conſti- 
tution : after which it will be very eaſy 
to ſee, whether I was right in the no- 
tion I advanced. 


Vo I. III. C Evo- 
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hp ſhall very readily ſubmit, without: 
an dpology, to the terms vou Have 
preſcribed; I think the ſubject ſo in. 
tereſting, that it can not be confidered 
out of time : and if we do not do it 
juſtite now, we ſhall leave more to be 
faid another time; fo that the footiet 
Philander begins the better.. 
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8 5. From the tenor of my propo- 
fals, and the broken precipitate 'man+ 
ner in which I take up this ſubject, 
you will neither of you expect a nice 
ſketch of any government in partieu- 
lar; much leſs that I ſhould make uſe 
ven of my own obſervations ſo far 
as to apply them to the intereſts of 
dur on Country. This I on ib 
. 18 politicians ſhould extend to 
S. — | BEL, the 
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the utmoſt ; but the meaſures neceſſary 
in the cabinet, would be ill- timed in 


conxerſation. The real power and 
ſtrength of all ſtates is comparative, 


and muſt therefore depend upon a view 


of others as well as themſelves: but 
we are not now planning conqueſts, 
or defending ourſelves. from invaſions. 
The internal ſtrength of a State is what 
I am to conſider; what chatacteriſes 
it as a civil ſociety, and what is prin- 
cipally its own: may I explain myſelf 
in two words, by. ſaying it is the 
*©, moral character of a ſtate that is 
now before us? 

86. The; beſt original * greg 
that has been given us, is that of ' coms 
pact ; it in reality is the only one, 
that correſponds with the condition of 


tmenjbefore the exiſtence of ſociety 


and: is:the only reaſonable account of 
meme ever quitting that condition. 
I 2 Men; 
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Mei, hn of ſociety, are a- 


5 


: | . 4 
turally equal; their r rig! ts are e 8 
the fe ſame: in a genuine ſtate of na pa ture, 
10 


4 38131 $4 
ower and ſubjection, except in oo 


cular caſes, do not exiſt. 
Po a 541 = 
ower or authority that exiſts in 
tate of nature, muſt be either viarp . 


or lawfully acquired, No uſurpay ion, 


1118 11 10111 51 


or unjuſt force, which ex vi termint 


8 
18 1090 9 
an invaſion of natural right, can be 

Sri. 100 959 


the juſt « origin of civil ſociety. 1730 
Power or authority to be quired 


10 


juſtly in a ſtate of nature, may by 
ſuch as parents have over their chil- 


dren for ſpecial purpoſes ; > but which, 
being temporary and limited, can ne- 
ver be the origin of that extenſive ſub- 


jeckion neceſſary to government : a 1d 
indeed has this fundamental EP 


— 4 3011 


that it ſuppoſes Men to be Ch 


. 
all their lives, and to live all in 2 


B. Thoſe who have amiably 
: | pictured 


Pe ople, or compared a Kingdom to 
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to 10 1 


pictured a a King 5 the Father of by 


% 
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great Family, meant it, I am S 


with quite other views. They aimed 


31h 1 


at recommending parental affection in 
111. 238 


e Head; and pan d filial duty, 


299 1010 


in 0 ppofition to coercive obedience, 
10! 
n be! members of ſociety, to confirm | 


eb SAW 1 

t © union; by no means to have point- 
2d IN 

ed out parental authority as the origin 
of that union. I would have left Sir 
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Robert Filmer in quiet poſſeſſion of 
1⁰ unwarrantable a conceit, if I. had 
not found Sir William Temple i in ſome 
meaſure of his party. 1 will only add, 
with a view to this laſt writer, that 
error 1 is often inconſiſtent : and when 
that agreeable author once departed 
from. Juſt ſolid principles, no wonder 
he would unawares recur to better no- 
tions, and make one part of his eſſay 4 
contradiction to another, 


C 3 Another 


Another way indeed of acqbirihg 
Fiſt Power over another in à ſtate of 
nature, is when one man by his! eri- 
midal conduct has forfeited his liber- 
"ty; or perhaps his life, to the perfon 
injured. This is the true juſt origin 
of ſlavery. But admitting, the injury 
-was to go in ſucceſſion; and that the 
children of the aggreſſor were born 
"faves to the party injured; ſlavery dt- 
ſelf (1 ſuppoſe the worſt writers: would 
allow) differs ſo much from civil 
ſubjection; and the ſlaves or ſubjects, 
in ſuch caſes, would be ſo few, that 
there could be no pretence of founding 
8 ſociety i in general on this kind of ri 

" thority, os: 
Ik then men in a ſtate of . 
that i 18, perſons who are neither chil- 
- dren nor ſlaves, are equal and inde- 
pendent, how 1s it poffible for that 
kquality and independency to be 
abridged 
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abridged in forming any plan of civil 
ſubjection, but Gs their own. free vo- 
luntary conſent? tw ite 
15 Tall After this view of ſociety, it 
will be in vain to argue, that no ſuch 
-commencement of government in fact 
can be found of all thoſe that have or 
do exiſt; that, not to mention abſo- 
lute Governments, which (it will be 
ſaid) are directly in the teeth of this way 
of arguing, there are whole nations of 
flaves who have yet their Chiefs, their 
Kings, and their Warriors. | 
I ſay it will be in vain to uſe fach 
arguments, becauſe they neither con- 
clude any thing, nor apply to the 
caſe. As to thoſe who deny any ſuch 
actual commencement of ſociety, as 
that of compact, and yet would appeal 
to fact in ſupport of the oppoſite aſ- 
ſertion, I ſhall only ſay this by way, of 
cankwer 4 : till any one fact is advan- 
h99br 84 ced 
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ced on their ſide, to countenance a 


notion ſo contrary to Treaſon, beg 
2d Hed E 


reaſon. may ſtand its ground. It may 
be difficult to ſay from hiſtory- what 
was the particular commencement” of 
any government or ſtate whatever; I 
believe it will be more difficult to find 
any thing like a r derer 
by force. | N 1013 lose 99899 
To make tyranny tad N 
ciety, is too bold a fiction even for the 
poets. Shakeſpear, in an incident ef 
this kind, has mixed (as he always 
does) a much greater juſtneſs of think- 
ing with admirable, humour and in- 
vention. He repreſents. the ſailor, Ste- 
hne, in his deſart Iſland - forming # 
Kingdom by conſent of the majority, tho 
he ſuppoſed but five perſons in the 
iſland, Speaking to Caliban of; Proſ- 
pero he ſays, 422 usmaisvog 210lot 
* Tempeſt, Act 3. Scene 2. 
Steph. 
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7 Steph. Monſter, I wilh kill: this man : This 


«« daughter and I, will be king and queen, ſaye 
be our graces ! and Trinculs and thyſelf ſhall be 
been. "Dole Ge” ke the plot, 3 


10 % 2 1% 11. 17 11 Rib 3d 
0% Trans oa, 3 give me thy 
i hand. 2 5 anni 102 Nas 


baiT hen ide; the FRY act 5 we find 
the, government is all ſettled, and 
peaceable ſubjection has taken hes 
The monſter, ſays, * 9] 
* Prithee, my king, be quiet.“ 

And his other ſubject ſays, 
% O king Stephano / O peer! O mn S.. 

ges Phan fP? 

So that inſtead of the — b 
of government ſome writers pretend. 
Shakeſpear had more propriety than 


to let even his Monſter be governed 
but by his own conſent. n 
If however ſuch writers tell us, ab- 
ſolute governments kept up by force, 


> Scene 5. 


are 
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are well known even at this day, and 
yet are a greater paradox, if ther riſe of 
political union is to be deduced. from 
conſent alone. May we not ſay, the 
ſame experience from whenee they 
collect ſuch inſtances, will go a great 
way in refuting them? Many Gpperb- 
ments are in fact adminiſtered) often 
more by tyranny than by Law But 
what proof is the aQual, adminiſtra- 
tion of Government, ſo different at 
different times, of its original ! Let me 
add, that even ſuch ſtates, whether 
European or Aſiatic, are rarely without 
ſome kind of Laws. Now every Lav- 
obſerved is a negative on abſolute 
power: becauſe (as a wiſe Antient 
obhſeryed) every Law is a kind of eom- 
pact, and a ſecurity. of ſome right: 
and obedience to Laws is of itſelf 
ſtrong evidence of conſent. 
21 
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Let me add too. the frequent revo- 
lutions in ſuch countries may, in one 
view, be conſidered as evidence of 
Government in general being properly 
founded on conſent alone; becauſe 
they are the ſtrongeſt marks of public 
diſapprobation that can be given of 
any Government's abuſing natural Li- 
berty; which men never intended to 
give up, by forming Societies, but to 
put into better hands. In Govern- 
ments leſs abſolute, the leaſt imagi- 
nable ſhare the people have in making 
Laws are new proofs of a contract. 

Are then thoſe innumerable clans of 

wild Arabs, and untutored Indians, 
that people the vaſt deſarts of Africa 
and America, to be complimented with 
the name of Societies, merely to refute 
a ſyſtem, to which they are the only 
exceptions ? or indeed, as far as they 
have any union, are they properly ex- 

ceptions 
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eeptions to this great origin of Soeie 5 
Eten thoſe uncivilized tribes; itt! es 

eemmon intercourſe, Have their Con 
cits}®-their Debates, and thei ir Fob 
mal Alliances with one another! All 
theſe are the very languag e of ca 
ſentz and, as it _ * Nach Wl 
tracts in the abſtrac . hiho. 

This is my idea of belag or i 

Union in general; it will be no Gif 


4 119. 
cult matter, without minutely pur 


ſuing the ſeveral ſpecies we gel nh 
in the world, to ſay which do or 40 
not anſwer this great end and origin 
bf Society. oo Oe 
F. 8. Perefixe, and other Hiltorjans, 
tells, that Henry the Fourth of Fr: rance 
entertained a project of new ſettling 
Europe by dividing it into "Bfecen 
States: you will think my diviſion | pere 
haps a little more chimerical, when 


propoſe to conſider Governments only 
. | in 


7 
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in 0 bg lights, either as Monarchies gor 
popular Governments. The combinas 
tions of theſe with all their ſhades, and 


1100 


differences are infinite. MIST-OFs 
ality no ſuch form of de 48 
abſolute Monarchy ; no ſuch, original 
conſtitütion as the arbitrary will of a 
Prince, abſolutely independent of Law. 
That ir in point of fact, there are Go- 
vernments where the will of a Prince 
does at leaſt over-rule all Laws, Mr, 
Locke! would hardly deny. He muſt 
be underſtood to ſuppoſe a deviation 
from a form of Government to be a 
different thing from the original form 
itſelf. Monteſquiey's whole book is 
founded on a regard to that difference ; 
and the juſtneſs of the obſeryation may 
be 15 by looking one moment at 
hon) e. Vou would not I ſuppoſe pitch 
upon the æra of King John, or the 
f 1 milder, 


— E—— V——— l - 
——_— \ - 
2 222 — — — — - 
=_ r r 
— — 3 =_ \ =_ 
. = | A 
. — — 8 — — — 
— —— — — — pay — —— __ — — 
— — 


30 kp;P E U ON U 


of Henry the Eighth, as the true re 
preſentation; of gur form of Governg 
ment: they, upon occaſions, exeroiſed 
the regal power in England as abſolute 
ag the Turk: himſelf does in Aſia. {ol 

If indeed there is no ſueh Sneak, 
Government as an abſolute Monar⸗ 
chy;z I will venture to add, that of a 
pure Democracy is altogether. as ideal 
that no Government can poſſibly be 
adminiſtered, and conſequently can 
exiſt, without ſome delegation of the 


executive power; or ſome legiſlative: 


powers veſted in repreſentatives of ſome 
ſort or other. In proof of this I. (in 
my turn) will appeal to the momentary 
aſſemblages of the wildeſt Arabs: euer 
farmed under ſome Captain. There 
is ſcarce even a popular inſurrection 
ina State, but what is headed by ſome! 
choſen leader. 4 conclude then, AS/ A 

636904024 ſet 


DFALO CUE. 3. 


ſet of people in forming Society would 
never give up their Liberty and their 
Intereſts to the abſolute management 
of one man; ſo on the other hand; in 
order to pteſetve both with harmony, 
they muſt delegate ſome ttuſt, ſome 
management, if not to a ſingle perſon, 
yet to a few. It is the quantity of 
power that is delegated, and the num- 
ber of petſons to whom it is delegated, 
that form the proper and moſt ſimple 
view of that great variety of Govern- 
ments that now exiſt in fact, or are 
made to exiſt in the imagination. 

F. 9. Having thus confidered the 
origin of Government in the abſtract, 
and the forms of them in the ſimpleſt 
light that is poſſible, there are other 
very intereſting queſtions I could wiſh 
to ſet in agitation, if I did not appre- 
hend them too indeterminate in them- 
ſelves ; certainly too copious for an 

b accidental 
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accidental converſation. 1 mean, what 
could in reaſon or probability (for in 
fact I have all along ſuppoſed it almoſt 
impoſſible to) account for the riſe of 
different forms of Government ? How 
much more ſubtle and refined, though 
far leſs inteteſting as being purely ſpe· 
culative, are thoſe queſtions in Poli- 
tics, about the beſt form of Go- 
ce vernment,” and the poſſibility * 10 of 
„ univerſal Monarchy. 7” I can not 
however help faying a. word or two 
upon theſe points. A. 

Whether ſome experience of one 
perſon in critical junctures at firſt o- 
caſioned greater command and truſt to 
be given him, and afterwards a; con- 
fidence to be placed i in his deſcendants 
in ſucceſſion, by degrees might found 
an hereditary Monarchy ; or whether 
the neceſſity of entruſting the execu- 
tion of great enterprizes to the com- 
mand 
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mänd of a ſingle perſon,” and that 
truſt, recommended by experience, and 
at length continued in ordinary affairs, 
might be the parent of Monarchy in 
general; J leave you to judge: I fhall 
only add, an elective monarchy, not 
only as the ſimpleſt idea, . one muſt 
imagine, would obtain in the world 
before an hereditary monarchy; but 
monarchy itſelf ſeems not to be the firſt 
form of Government that ſociety (tak- 
ing its riſe from compact) would na- 
turally fall into. However amiable a 
form of Government it may be, When 
qualified as with us; monarchy, in the 
abſtract, is certainly the moſt remote 
from the idea of natural equality. For, 
in the abſtract, what can be more op- 


poſite than that any ſet of people, from 


being all equal in power and authority 
among themſelves, ſhould all unite 
under the power and authority of a 

Vor. III. D ſingle 
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fingle perſon? A Democracy, as it has 
leaſt of the idea of Government in it, 
ſeems however to.be the firſt obvious 
mode of aſſemblage from a ſtate of 
nature: it is a ſociety indeed that leaſt 
infringes on natural liberty, but at the 
fame time, leaſt corrects the abuſes. of 
it, which is the end and aim of all 
focieties. A kind of limited Republic 
ſeems to be the firſt and moſt obvious 
ſtep to a regular ſubordination, and ſo- 
ciety, properly ſo called: for without 
ſubordination, no durable form can 
ſubſiſt. The very name of Govern- 
ment ĩimplies it. Beſides that the de- 
gree of Liberty ſeems to make a Re- 
public an obvious form of government 
from a ſtate of nature, when liberty 
is to be given up: ſo is it a likely 
form to be laid hold of, from the im 
patience of mankind, where liberty 
has been abuſed under a monarchy 4 
and 
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ind that monarchy comes to be diſmem - 


bered by part of the ſubjects ſhaking 
off their antient ſubjection, and forms 
ing new aſſemblages of their own. 
The ſtates of Holland afford a late in- 
ſtance of what T am ſpeaking. The 
feveril free ſtates of Italy now exiſting, 
originally the fragments of that vaſt 
empire that fell to pieces by its own 
weight, is a more diſtant but a more 
ſtriking example of the ſame thing. 
F. 10. As to the great queſtion about 
the beſt form of government, leſs need 
to be ſaid of it; becauſe it is the duty 
of ſubjects under any government, to 
take things as they find them. Vou 
will believe me, when I ſay from my 


heart T would not with in the leaſt de- 


gree to alter that I live under, if I 
could. Befides, a perfect government 
Took upon to be as mere an idea as 
perfect virtue, or perpetual motion. 
| D 2 It 
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Tt'is eaſy enough to have a true general 
idea of the thing itſelf, tho it may ne- 
ver ſubſiſt but in idea. It muſt be ſuch 
tt ah one as will diminiſh leaſt of natu- 
ral liberty, and at the ſame time, beſt 
© anſwer the end of ſociety,” our own 
T truſt will ſtand this teſt. But though 
I ſhould not pretend to deeide which. 
is the beſt form of government of thoſe 
that now exiſt, ſuppoſing no one to be 
entirely perfect; yet I can by no means 
agree with Mr. Pope when | he- ſays, 
„that which is beſt | adminiſtered i 
«beſt *:” The ſenſe commonly affixed 
to that paſſage is, that the form itſelf 
is indifferent, the goodneſs conſiſting 
merely in the adminiſtration. And if 
chat! is the ſenſe of it, I no more m 


For ſorms of government let fools conteſt 3 
Whate' er is beſt adminiſter'd, is beſt: © 
For modes of faith let graceleſs zealots fight; 
His can t been wrong, whoſe life is in the right. 
Ess Av on Man, 3. v. 303. 


with 
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with him in this, than I do in the 


other part of the parallel. I allow 
the mere profeſſion of the beſt re- 
ligion without a good life, will be 
of as little ſervice to mankind, as 
the beſt government without a good 
adminiſtration; but to reſolve the 
goodneſs of the firſt i into mere morality, 
and of the other into mere adminiſtra- 
tion, is what, I believe, as good Pro- 
teſtants or true | Engliſhmen, we can 


not ſo well allow to be a juſt way of 


thinking: and if I ſhould obſerve that 


Mr. Pope himſelf had, on another oc- 
caſion, expreſſed himſelf very different- 


ly, you will grant, from this inſtance, 
that ſecond thoughts may not always 
be the beſt. I am a catholic, (ſays he, 
in one of his letters) in the ſtricteſt 
ſenſe of the word; if I was born under 
an abſolute prince, I would be a quiet 
ſubject; but I thank God I Was not: 

D 3 I have 
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I have a due ſenſe of * excellence of 


the Britiſh Conſtitution.” 1-1 

But however, to refute, as 2 as 
to cenſure the other notion, let us, 
without taking notice of mixed forms, 
ſuppoſe as before, that there are only 
two kinds of governmente, a munar- 


chy and a popular government. Theſe 


are faunded on principles effentially 
different; and they are perfect in their 


kind, when the adminiftratian of them 


is in ſtrict conformity ta the principles 


then, in theſe governments, thaſe in 


power either equally: ated up to thefo 


principles, or equally departed from 
them: are the advantages in the one 
caſe, and the inconveniences in the 
latter, in both thoſe forms, entirely 
equal? In the firſt caſe, the public 
good is the general aim, but it is pur- 
ſued by different means: and is there 
| - no 
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no preference as to the means ? In the 
latter, there is a general negle& of the 
public good; but may not greater op- 
portunities make that negle& more fa- 

tal from one quarter than another? 
Now this difference of means and of 
opportunities, if there are ſuch, reſult, 
in the caſe ſuppoſed, from the internal 
principles of the government, and not 
from the adminiſtration : becauſe we 
have ſuppoſed the conformity to or 
diſagreement with the proper principles 
to be the ſame-in each, and the admi- 


niſtration therefore; as to its conſequen- 


ces, can differ only in reſpect to thoſe 
original principles. 

So that there is ſome juſtice 8 PAY to 
the queſtion, in fairly ſtating it: and 
a queſtion can then only be fairly ſtated, 
when, eſſential circumſtances are alone 
compared, thoſe: that are accidental 
being neglected. And thus was the 


preſent queſtion ſtated in the early ages 
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of: hiiſtory, when the diſpute was f 
more: conſequence: than it can be in 
mere ſpeculation. An that memorable 
debate preſerved (if not invented) by 
Herodotus, we muſt own Darius was 


fair in his manner of ſtating. the pro- 


poſition, when he aſſerted that of 
the three forms propoſed, and each 
the, beſt of its kind, the beſt popular 


government, an oligarchy, or a mo- 


narchy, the monarchy was far pre- 
ferable. I, who will not pretend to 
decide on this point, ſhall ſay nothing 
more upon this ſubject, than remind 
you of the whole paſſage at length, a 


maſter- piece of its kind, and which 


ſeems to comprehend all the arguments 
others have ſince uſed on that _ 
tant ſubject. ee bio 28-24 

F. 11. But if we were Gd: ofinhe 
beſt form of government; if not only 
44 the world was all before us where to 


7 h chuſe,” 
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chuſe;” but we were to exhauſt the 
imagination, or to realize the fancied 
draughis of Utopia or Lugnag, in 
forming this model of perfection; ho 
could we be ſure it would laſt ? GO. 
verument, like natural things, will be 
evet fluctuating in ſome degtes : it 
Will be puſhing on from infaney to 
maturity, and from thence to decay. 
It is ever apt to aim at being greater 
than it is, but can never exceed à cer- 
tain magnitude. Univerſal monarchy 
has been the aim of many States, both 
antient and modern: the aim has been 
made with much the ſame ſucceſs in 
the end. It is what no Government 
will ever arrive at; becauſe * the 
Balance of Power, its natural check, 
is as old in ſpeculation and experience, 
as the thoughts of univerſal monarchy. 
For the love of Liberty is at leaſt as 
ſtrong a paſſion in the human mind as. 

01 the 
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5 the love of power; the one conſtantly 
endeavouring to reſtore the natural 

. equality that has been infringed] by: the 
other: this principle being like the 
elaſticity of the air, which always in- 
ereaſes in proportion to the force that 
compreſſes ic. enn 211 of ewe 
Societies are ſtill, with reſpect / to 
each other, in a ſtate of nature; and ag 
jealous. of liberty and independence, as 
individuals are: And the protection of 
as much fn as is poſſi ble, is ot 
ſhould be the end of forming alli- 
ances between States, as it was of 
ſorming States, by ne into ſo- 
8 00 . 39835 
It is e een to ſee 3 
n progreſs of ſociety to enlarge its 
ſelf; how States have grown by des 
grees. England, in uniting Wales; 
Scotland, and Ireland; the Saxons; 
t * back, — the /Heps 
290! Itarchy 
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tarchy to a Monarchy. It is compara- | 
tively but of late that France has united 
all its Dutchies to the Crown. If from 
the formation of one entire ſtate by 
uniting ſeparate tracts of country under 
the ſame dominion, we extend our 
views to the coalition of States them- 
ſelves ; what an amazing progreſs to 
power did Spain make, firſt by the union 
of Caſtile and Arragon, and then unit- 
ing in the perſon of Charles the fifth 
Germany and the Netherlands under its 
own head? Then ſee, by a terrible re- 
verſe of Fortune, thoſe very Nether- 
lands, after an intermediate indepen- 
dence of ſcarce a century, almoſt con- 
quered to make up the greatneſs of 
Lewis the fourteenth; who, if he had 
not been obliged to abandon by treaty 
the union of France and Spain, which he 
had been ſo eagerly endeavouring to ef- 
fect by his arms, would have made very 
large ſtrides to an overgrown power. 

oh But 


But overgrown! power muſt be its 
own enemy, as well as that of the teſ 
of the world. Territory in many caſes 
may inereaſe to the diminution of real 
power? not only becauſe the eye of 
Government, one may ſay, can fearoe 
reach, or the arm of Government — | 
tect, any very extended territory; but 

becauſe other neighbouring States wilt 
naturally endeavour to reduce a greats 
neſs that threatens their ruin; and be- 
ſides, open attacks will ſow factions and 
make uſe of one part againſt another. 
You are both naturaliſts enough to 
know that a diſſelution will ſoon take 
Plaoe in any body, when the parts of 
it, by an inteſtine commotion, are 
thoroughly diſpoſed to ferment;- 7! v2 
England, with reſpect to its'poflefi}- 
ons, or its connections with the Con? 
tinent, was never, ſince it was! firſt 
civilized; ſo ſtrictly an iſland, as in the 
reign of Queen Elizabeth: it was nes 
1 ver 
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yer more formidable to Europe; partly 
indeed from the ſituation of its, nęigh- 
bours, as well as its own. + Our large 
acquiſitions and conqueſts on the Con- 
tinent beſore that time, only kept us 
in perpetual war, though they might 
enable us to ſupport it. Our connec- 
tion within this, and the latter part of 
the laſt century, has not, I truſt, been 
productive of the miſchief to which the 
imagination of Party has ſwelled it, 
but has, in many reſpects, been of the 
utmoſt conſequence to England. What 
becomes of its grandeur in the politi- 
cal ſyſtem, its commerce abroad, or 
its true happineſs at home, without 
the moſt vigilant and active attention 
to the complicated and jarring, intereſts 
of the reſt of Europe? But I find I am 
unawares - deſcending - to particulars, 
which, I diſclaimed at my entrance 
on this ſubject; and for fear of uſurp- 
ing on your province, Eunomus, 
which 
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which with ſome impatience I ex- 
pect you to aſſume, < am . to pine. 
here. SOILS . 


Evnomvus. 1a 00288 


8 13. That impatience yo o 
has, give me leave to ſay, impoſed on 
you; both in making you think you 
| have acquitted yourſelf of your taſk; 
and in the expectations it has formed 
in you of hearing me. Tho' you have 
all along with extreme caution declined 
giving us any particulars about governs 
ment, I was in hopes as a traveller yo 
would entertain us with ſome obſer- 
vations on what all Governments, even 
according to your own account, muſt 
have more or leſs; T mean the apo 
* | 


1 PHIL AND ER. 
Impoſſibilities, my friend, were no 
part of my ſcheme: a good French 
5 critick 


| critick ſays, 6 Te Brefil etoit diconvert 
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pour les Marchands longtems avant que 
J etre decouvert pour les Medecins.” I 
may ſay, very few countries out of 
Europe are yet diſcovered for the Law- 
yers, though the merchants, the Phy- 
ſicians, and the Profeſſors of mechanic 
as. well as liberal arts, have long gleaned 
from all the world. The truth is, 
Lawyers rarely travel themſelves; and 
their ſtock can be enriched by none 
but themſelves. There have been 
thoſe Who in their travels, have picked 
up a whimſical Law, as they would 
an extraordinary foſſil, or the like: 
there have been thoſe too, who have 
collected ſome ſcattered diſcoveries of 
this kind, of which Monteſquieu's + 
book is the only inſtance worth nam- 
I own the Laws of different Coun- 
tries, if they could be come at, de- 
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tvs" our notice '86 may accounts 3 
LOT 2 very entertaining, 1 Will Even 
vintore," though no Lawyer, 10 by, 
th&bobleRt ſtudy in tiemſclves ; being 
the greateſt exertion of natural W 
towards the happitieſs of ſociety! They 
are uſeful too, 4s explaining tHe® Nie" 
tory of thoſe nations they belong 45 
and AS connected with one : andther,' ng 
producing others: there being no na⸗ 
tion, at leaſt none eminent for civilized 
inſtitutions, but what in its zcfaüeh 
has borrowed in part from the ſettlell 
policy of others. Thus Sparta diff? 
from Crete, Athens from Egypt, Rote 
: from Greece, and all the world in Wäne 


1 1 


meafure from Rome 
But it is no wonder that the Laws 
6 other countries are ſo little khown, 
if we conſider, 1. That Laws are 
a ſubject which few people are ac- 
gin with. 'Vay few, conffark- 
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tively ſpeaking, know any thing of 
thoſe under which they are bred, and 
of which they daily partake the benefit. 
2. Where there are abilities and. inclis, 
nation, there i is too often want, of op- 
portunity. The knowledge of Laws 
wants a longer reſidence, and a more 
ſelect acquaintance in foreign conntrics, 
than what would ſerve for deſcribing 
or. collecting natural curioſities: they 
are a ſubject which, as every body that 
viſits a foreign country can not under- 
- ſtand, ſo every body that lives there 
can not communicate. 3 Many coun- 
tries themſelves, have — materials of 
this kind to communicate. Very. little, 
Law, I imagine, .is to be looked, for 
among the Indians in America, or the 
States of Barbary. 
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L find then we are rather to thank . 
you for what you have done, than to 
Vor. III. E expect 
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expeA/more.s. and if ſo, the, beſt apo- 
lagy I can meke for my undertakigg, 
will, be the readineſs wich which, at 
your command, I ſet about it, (16G 
$+,344 The excellence of the Engliſh 
Cenſtitution, tho' not ſufficiently ad 
mired or underſtood by the generality 
of thaſe who live under it, has been 
_ the ſubject of much applauſe to many 
foreign writers of the greateſt eminence; 
ſome af them have commended, it in 
a minute deſcription of its particular 
qualities z others, in diſcuſſing. that 
celebrated queſtion * about the beſt 
form of Government, have termina- 
ted the diſpute, by decidipg in favour 
of that 2:zxzed farm, which. chiefly 
teſembles our %. 
The Conſtitution of this gam 
a few words, is that of a mixed limited 
Monarchy. The Laws by which it, is 
aa are What 1 man in it con- 
| | {ents 


Of © 2% ww A ak oi 


a __ m__ E 


2 


; 
b 
| 
: 
1 
4 
t 
& 
1 
* 
y 
in 
ed 
1s 


DIALOGUE Hl. 51 


ſents to; the Legzillature virtually re- 
fading in the "King, and the whole 
Body bf the People : as every man is 
a party, either in perſon, as the King 
and the Peers; or by Repreſentation, 
az the Commons. The two formt act 
by an inherent, the latter by a dele- 
gated right. The ordinary power of 
interpreting thoſe Laws is diſtinct from 
the Crown and the Legiſlature. ' The 
executive power is ſolely in the Crown, 
aſſiſted by Council of its own” chu- 
fing: and, whenever there is occaſion, 
by the great Council of Parliament. 

The features of Monarchy ate viſi- 


ble in the executive Power being veſted 


ſolely in the King, and in every point 
of his Prerogative. The Limitation of 
the Monarchy is viſible in the King's 
governing according to ſettled Law, 
and in his being only a part of the le- 
giflative body. | 
"mn E 2 Thas 
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18, ACC}, We, ini fact, poſſeſſed of; 
«hn eraclitus of old pictured to him, 
ſelf ade the beſt idea.,of Government, 
the, art» governing All by All. nd. 
conſidering Government as a kind gh 
politieal Architecture, if a Conſtitution; 
like our own reſembles a Pyramid be- 
cauſe that, of all figures, is the fig meſt. 
from the breadth. of its baſe, ande ts 
being terminated in à point z- as G 
vernment cannot have a wider foun dag 
tion to reſt on thaa/ univerſal conſent, 
or a narrower point than the executive 
authority of a ſingle Perſon; we ; may, 
reaſonably hope, while it ſtands on its 
baſe, that this Pyramid: may vie in 
fitmneſs and ſtability with thoſe famous 
monuments, of Egypt. 4 4» 
815 If 1, was expected to expatiate, 
on the eſſential parts of the, Conſtizutign, 
thus deſeribed. I muſt repeat and; exn 


2 in leſs n terms, Wpattatg 
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Thie firſt Aa well enough compre- 
hended under the ſingle word pres 
rdpative.” By Prerogative I mean the” 
amtibnt conſtitutional Rights and PW. 
er veſted ſolely in the Crown. Thi 
is HHU ſubject, when it comes to 
be detailed into the ſeveral Branehes of 
Adminiſtration, Revenue, Suits, and 
thellike! The great writers upon it; 
Lord Bacon and Sir Matthew Hale, tho“ 
they have ſaid much, have left more 
unfaid.” But the Power of the Crown 
in' the executive part of Government 
whereby the King acts for the Public; 
is What we are moſt concerned with 
at preſent, as pervading the whole, 
and active in evety part of the kin gdotn, 

and at all times. And ſo abfolute is 
this Preto gative of the King, confined 
by the Confiturion to the Execution 
201 E 3 of 
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ef Eaws;' not extending to the making 
of them; and exerciſed in the practi- 
eal part of Government; ſo ahſolute, 
I ſay, is it, that neither Houſe of Par- 
Hament regularly takes cognizance of 
any thing that is paſt, without an 
authentic information of particulats 
from the Crown itſelf, either in de- 
bates on the ſpeech delivered from the 
throne, or on papers laid before either 
Houſe by a meffage from the King, or 
in conſequence of an addreſs to him 
for that purpoſee. 

To ſhew Prerogative, thus defined; 
is not an enemy to Liberty, to Which 
ſome have ever affected to oppoſo it, 
-F+ would reaſon thus: that the only 
idea of Liberty in ſociety is the power 
of acting as we pleaſe, in all caſes not 
forbid by known Law ; that the juſt 
Prerogative is part of the common Law, 
and muſt be evidenoed in every inſtance 
| as 
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ds common Law itſelf is, that is, by 
immemorlal uſage, uneonttadicted by 
A@& of Parliament; and therefore that 
the Power of the Crown fo evideti- 
ced; can no more be repugnaut to 
true legal Liberty, than a particulat 
Law is. No new Prerogative can 
ſtart up at this day, any more than 


new common Law; and any pretence 
to either, that is contradicted by an- 


tient uſage, and not ſupported by 
act of Parliament, can have no binding 
power, or produce any legal reſtraint 
on natural Liberty. 4 

The chief power then of cis 


national councils, does, by the conſti- 
tution, reſide in the Crown : but tlie 


King, as a part of the Legiflative Body, 
in regard to Laws, does nothing in the 


firſt inſtance; he can at any time re- 
ject, but can never propoſe. His Power 
in that particular is only in the laſt re- 


E 4 ſort; 
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fort z:1ike that fla court of juſticethat 
thas final .jurifdidtioni:on': appeaL>bat 
can not interpoſe in the firſt inſtancg. 
In both caſes, the excellence of ahe 
Coaſtitution is ſeen, as both; are hy 
theſe means ſubject to the grrateſtſiei- 
erciſe aß the ariſlom ind juſtice of dhe 
nation. 77 is 
haet Hedfcaof: Parliament are 
in all legiſlative Steps mutual icheeks 
on each other; each an active i part of 
the Leyiſlature.; dach poſſuſſed ofrva- 
luable privileges and peculiarities; he 
Houſe of Lords is the higheſt Court 
of J uſtice; the Houſe f Commoss 
the higheſt Inqueſt of the kingdom. 
The Judges, are aſſiſtants to the Houſe 
_ of Lords in their judiciab q capacity, 
ut are members of the Body of the 
Commons, as they emphatically Niled 
themſelves on a ae T 
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1:1 $9226; The:: Conſtitution ihus a- 
ded as to its eſſantial pam, has been 
_grofly miſtepreſented i in many very 
important points; which if Ladd nat 
clear to ybur ſatisfaction at pteſent, 
-E-chall- fo; far obtain my end as to 
awalcen your attention to them here- 
after. nonsn 
The records of Engliſh antiquity, 
-few'of which remain, and thoſe feã 
not. fairly examined, have occaſioned 
ſome doubt about the antiquity of the 
Cobnſtitution. As if in the more an- 
tient parts of its Hiſtory, che tracestbf 
abſolute Monarchy were diſcerulble: 
as if, even in times ſucceedinge the 
Cohqueſt, the Liberty the people were 
in fact poſſeſſed of, was rather an Act 
-.of Grace in the Roms than a matter 
ol Right in themſelves. e 
That the actual W of in. 
ment has often in reality deviated from 
E 4 7 that 
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that Conſtitution now deſcribed and 
at this day enjoyed, is too plain to des 
ny: and in what manner it has done 
fo, I ſhall attempt to reflect on in the 
following obſervations. But the re- 
marks Philander has already made will 
bear me out in ſaying, there is a great 
difference i in the out- ſet between con- 
ſidering theſe fucceſſive variations ts 
ſo many new attempts to ſettle a 
Conſtitution, or as endeavours to bring 
it back to the old one already ſettled. 
Hiſtory indeed carries us baek as far 
as times preceding the birth of a; ſingle 
Government in this ifland. Ceſar 
found the Britons divided into ſeveral 
Little States; and the Saxon Heptarehy 
broke that aſſemblage, which the Ro- 
man Government in a great meaſure 
had formed. But from the firſt dawn 
of -Momarchy (if even theſe little States 
were not each a kind of limited 
Monarchy 
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Monarchy themſelves} Laws ate to be 
found coeval with it. From the Con- 
queſt, I ſuppoſe; this does not admit of 
4 diſpute; tho I am aware even at 
this period, the Laws which I urge FO 
à proof of the Limitation of the Mo- 
narchy, are turned againſt us. The 
objection on a larger bottom is, that 
the Laws, for a long time after tlie 
Conqueſt, carry the air of a Royal 
Grant on the face of them, rather than 
that of x Parliamentary Sanction.” Fhis 
objection might be anſwered from the 
ſtyle of the Laws themſelves; and in 
that view, the ſtrongeſt exceptions 
that could be taken would vaniſh as 
ſoon as mentioned: but that ſabjeR 
may meet us again hereafter, and 
would be too great a 2 in this 
part of our enquiry. Neff 

Others have argued from the want 
of Returns to Parliament being found. 
2 to 
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to che Want of Being of a Parliament 
itfelfoqwhich ſuppoſnion, beſidesi be- 
ing\refuted' by fakt in this inſtante, 
may he extended to ſhake the credit vf 
half the Engliſn Hifftec rp. 21 1y9ds 
Agam, the formation of two diſtinctk“ 
aſſemblies of the Lords and Commooiſt 
ſothe have us wiſely made the ra of 
Repreſentation of the People; 'thobgh* 
there are arguments enough to prove 
that the two Houſes were as diſtin 
in their legiſlative capacity when they 
met together, as they were when they 
ſeparated, and formed two Houſes, 48. 
we now underſtand the phraſe. It 
weuld otherwiſe have been unneceſ- 
ſary to have reckoned them as c 
ponent parts of a Parliament in the 
antient Acts, as was uſually dane long" 
before any traces of diſtin parliamei" 
tary aſſemblies. . ac d idgi 
ioo 1 Dzlogqut od joan 11 
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The true antiquity ef the Repre- 
ſentation of the; Commons is a point; 
as Intake it, entirely unfathomable. 
There is very little evidence» at all: 
about the matter that gues very far 
backij and moſt of, that is ſo ambhi- 

gugus, as to furniſh, no clear deciſive 
concluſian. But whatever the mode 
off this repreſentation originally Was, 
or-tho'; it; might long continue to be 
diſfetent from what it has ſince been, 

iĩt ãs very difficult to diſpute its exiſt- 
ence : becauſe it correſponds with the 
abſtract reaſon of things in the idea of 
2 free Government; it reſults from the 
origin af Government as founded on 
conſent, , and that of our own in page: 
ticular, not an abſolute but a limited j 
Monarchy;. The Body of the People 
muſt,;:therefore,. always have had. ſome 
right to ſhare the legiſlative. power 4: 1 
jt cannot be ſuppoſed this right could 

Bi} 1 Ever 
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ever be entirely given up, but ofly 
delegated to others, entruſted to act for 
them. Dink Si DEW / 1G 9304 
be lateſt writers upon the ſubject; 
who have ranſacked the voluminbus 
conttoverſy kept up by Dr. Brady, Pe- 
tit and others of the laſt century; and 
who may be ſuppoſed to have picked 
out from all of them what they appre- 
hended the ſtrongeſt part of the argu- 
ment, have left it juſt where it was. 
And as it is eaſy to ſee that in diſouſſing 
this queſtion much muſt be ſuppoſed; 
as well as argued; it may be as well for 
the future, at leaſt for us at the preſent, 
to ſuppoſe at once, without the parade 
and futility of argument, a thing in it 
ſelf highly agreeable to reaſon, rather 
than again to attempt to prove it, much 
more than to attempt to diſprove it, by 4 
crowd of authorities, moſt of which 
are dark, equivocal, or inapplicable: 

1575 The 
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The Separation of the | Houſes is 


commonlyl referred by hiſtorians to the 
time of Edward the Third; though 
I bhave never been able to find on what 
argument the ſuppoſition was built, 
except that of ſecing no traces of ſe- 
paration before that time. The pre- 
ciſg year of the ſeparation no body has 
ever pretended to fix; but the ſuppo- 
ſition of the ſeparation commencing in 
the reign of Edward III, is very pro- 
bable, as will appear from conſidering 
a very particular circumſtance ; which 
J apprehend will ſupport the notion 
rather by a poſitive fact, than leave it 
to be barely concluded (as it has hi- 


therto been) from want of evidence to 
A PONCE | 15 
Lord Hale, from a very careful: in- 
e of the old Parliament Rolle, 
has obſerved, that from the time of 


cee I. Acts of Parliament were 


drawn 
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drawn into the form of a Law in the 
firſt inſtance ;—but he adds, that 
from near the beginning of the reign 
of Edward III. till very near the end 
of Henry VI. they were not in the firſt 
' inſtance: drawn up into the form of 
Acts of Parliament, but the petition 
and anſwer were entered in the Parlia- 
ment Rolls, and out of both, by the 
advice of the Judges and others of the 
King's Council, the Act was drawn up 
conformable to the Petition and an- 
ſwer. — The obſervations ariſing from. 
this remark of Lord Hale's, I think, are 
fairly theſe; that on the one hand, the 
ſeparation of the Houles, ſuppoſing it 
happened in his. reign, accounts for 
this alteration with reſpe& to the in- 
troduction of the petition and anſwer ; 
on. the other hand, that this altera- 
tion in the manner of paſſing Laws, 
was an immediate and neceſſary con- 


ſequence 
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ſequence of their : ſeparation,” and 
therefore in ſome degree x proof that 


they ſeparated at *this' time, and not 


before. For, 1. the time itſelf corre- 
ſponds in both caſes. 2. Their connec- 


tion ſeems evident by confidering that 
more form muſt neceſſarily be required 
in obtaining the Royal Aſſent, and the 


conſent of the Lords, when neither the 
" King nor the Lords met together with) 
the Commons, tharr what Was required 
when they did meet together. This 


conjecture, however, on: a nice point 
of antiquity, you will, Lam convinced, 


receive with candour, as I promiſe, on 
my part, it will not be defended with 


obſtinacy againſt reaſonable convic- 

$. 17. One would think the objects 
of Repreſentation ſhould be leſs liable 
to difficulty than either its antiquity or 


origin. Every body might know What 
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d ragen; is, and that it conſiſts of 
the, bees Efates i of. the; Realm! 
yet even here writers of great char 
ter haye introduced, a, difficulty, though 
ſometimes perhaps rather to manage 3 
preſent controverſy, than grounded. on 
any real doubt of their own. Aeder 
by the ** three Eſtates of the Realm,” 
underſtand the Nobility, Commons, and 
Clergy and hold a Parliament con- 
fiſts of the King and the three Eſtates, 
ef the Realm. On the other hand, 
the better part (as I conceive) ineluda 
the King as one of thoſe Eſtates; and 
in their notion, the King, Lords, and 
Commons, are the three Eſtates of the 
Realm: theſe, it 18 plain, do not. in 
this reſpe diſtinguiſh the Biſhaps from 
the other Lords, nor the, Clergy from 
the Commons. ohnebauot g 20 03 babns? 
. Now if this comroyerſy is not mere- 
y yerbal, as LR. it is, it is e 
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bf being brought to a mort iis.” n 
may be allowed; IYHIOK; that an Eſtatä 
bf the Realm, confidered as à Com- 
ponent or integral part of the Parlia⸗ 
ment, if it means "any thing, "Huſt 
mean one of the eſſentlal parts of the 
Legiflature ; ; without the conſent of 
which; or of the majority of the indi- 
viduals that compoſe it, no Law cart 
paſs. Thus it is well known if a Bill 
does not gain the conſent of the Lords 
and of the Commons, as well as the 
Royal Aſſent, it never becomes a Law; 
Thoſe who maintain the Clergy, as 
diſtinguiſhed from the Laity, are 4 
diſtin State of the Realm} muſt; in 
defence of one by hypotheſis, be obliged 
to maintain anotHer” more difficult to 
ſapport than that for fehr it is ins 
tended to be a foundation. They muſt 
ſuppoſe, as indeed they ſeem to have 
done, that the Cletgy in Parliament muſt 
F 2 be 
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be' repreſented by the Biſhops: from 
which notion theſe conſequences! fol- 
low; I. Firſt then the Clergy, who 
are, except the Biſhops, all of them 
ſtrictly Commoners, are repreſented by 
Lords; a mode of repreſentation nbt 
analogous to that of the Commons 
among the Laity. 2. If the Biſhops 
are the Repreſentatives of the Clergy; 
and in that caſe a ſeparate State of .the 
| Realm, their concurrence muſt be an 
_ effential requiſite to an Act of Legiſſa- 
tion: no Law can paſs without their 
conſent.” This, as 1 have already fail; 
muſt be the idea of an Eſtate of the 
Realm. Perhaps they will abide by 
this latter conſequence, and in proof 
of their notion, refer us to the legiſla- 
tive declaration in every Act of Parlia- 
ment, which runs, It is enacted by 
the King, by and with the advice and 
conſent of the Lords Spiritual and 

hike Tem- 
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Temporal, and Commons, in Parlia- 

ment aſſembled. This diſtinct enu- 
Stop, bet urge, ſhews the 
Spiritual Lords are a diſtinct State of the 
Realm. In my turn I muſt; aſk, 1. 
Whether the Spiritual Lords would 
not be included if not expreſſed; if the 
clauſe had run by the King, Lords and 
Commons ? If I miſtake not, this form 
has been uſed. 2. But tho' expreſſed, 
does it mean any thing more than a 
bare diviſion ? Would not the third 
Eſtate, the Commons, if characteriſed 
by the various objects of Repreſenta- 
tion, be the ſame in effect as it is 
now, if it was to run (inſtead of. Com- 
mons) Knights, Citizens, and Burgeſſes 
in Parliament aſſembled? This form J 
know has been uſed, and the effect has 
been the ſame: and if any argument is 
to be drawn from the ſimilarity of the 
caſes, the expreſs mention or omiſſion ; 
in the firſt caſe would have no more 
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weight than it has in the other. Aug 
ſpiritual Lords does not make them g 
diſtinct branch of the Legiſlature, therg 
teeny, to be many good reaſons for this 
form. This inſertion ſerves as a con, 
ſtant recognition of their Legillative 
capacity, either 1, to prevent people 
in all ages arguing againſt their legiſla · 
tive right, from ſome peculiar circum- 
ſtances attending them; as their gat 
being tried by Parliament as temporal 
Lords, in the forms of proceeding! at 
Common Law; or their not giving their 
votes on the Trial of a Peer, tho it is 
well. known, they attend eg d 
£yidence, decline voting. in capital caſes 
fi om principles of the Canon Law. but 
hen they retire, always proteſt their 
Tight, of voting, 2, More particularly in 
iheſe later times, toexpreſs a juſt abhor- 
renceof the former age, whea their rights 
were ſo wickedly attacked, and theix 
| removal 
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tethoval from the Houſe of Lords 
was the firſt ſtep to the diſſalutibn of 
the Government. This ſacred order, 
a very early eſtabliſnment of Chriſtia- 
nity, I conſider as one of the guardians 
of the Engliſh'Church'in the moſt « emĩ- 
nent manner: and in that capacity, I 
hope, they will continue to ſit in that 
Houſe to the end of time. For the 
antient Eccleſiaſtical and Civil Eſta- 
bliſkments are ſo interwoven in our 
Conſtitution, and formed for each 
other; that any one who is not indif- 
fetent to the latter, can not but with 
perpetuity to the former ! 

Wy queſtion now before you 

„whether the Spiritual Lords are 

y 4 Mind State of the Realm? It ſeems 
to be clear in the material ſenſe as 

a diſtinct Branch of the Legiſlature 
they ate not. For ſuppoſe a Bill 
brought” into the Upf r Houſe which 
119110 x th - 
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the Biſhops were! unanimous: _— 
und that the Temporal Lords, or at 
Jeaſt a majority of them, was as ſtrong 
fat; 1 apptebhend the Bill muſt paſ, 
notwirhſtanding the diſſent of the Spi- 
ritüab Lords. If ſo, they can be no 
ſeparate State of the Realm. Whe- 
ther the inſertion of the conſent of 
the Spiritual Lords ſhould be continued 
in the Bill in ſuch caſe, being an aver- 
ment againſt fact; or whether that in- 
ſertion is rather matter of form (fat, 
tho' antient, it has not been regular 
nor uniform) might be matter of queſ- 
tion? But ſuppoſe a ſtronger and a 
more probable caſe, that the majo- 
Tity of Biſhops were againſt a Bill, and 
the reſt of the Bench concur with 
the majority of the temporal Lords 
in paſſing it; the expreſſion in the 
Act would in that caſe be realized, 
46 make no :doabtothe Bill would 
K 44 paſs: 
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aſs: or elſe t muſt be allowed, the 
majority of the Biſhops might at any 
time controul the majority of the 
Houſe. But if the Biſhops are really 
a diſtinct State of the Realm, the 
majority of their order is as neceſſary 
to every legiſlative act, as the conſent 
of the majority of the Commons is to 
paſs a Bill thro' their Houſe. . 80 that, 
in whatever light the caſe is conſidered, 
it appears the Biſhops do not ſet in Par- 
liament as Repreſentatives of the Clergy; 
or can be conſidered as a diſtin& State 
of the Realm. I know the argument 
of a conſiderable writer on this ſubject, 
chiefly turns on the admiſſion of his 
antagoniſt, that the Clergy are one 
of the three Eſtates of the Kingdom, 
and he infers from thence (juſtly as it 
ſeems) that they muſt therefore be one 
of the three Eſtates in Parliament.“ 
But I am at a loſs to gueſs what that 
: ets writer 
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ae Biikops abiding, | 
und 1tharizhe Tempdral Dords j or it 
26ſt W majvprity ſof them, was as ſtrong 
Feat I apprehehd the Bill muſt paſb, 
At withftandingtheodiffent of the gpł- 
vit hab Bords. If ſo, they can ben 
ſeparate State of the Realm. Who 
mer the inſertion of the conſehnt of 
Ahe Spiritual Lords ſhould be continued 
Avtho!Bill in-fuch:vaſc; being url aven- 
mcht againſt fact; or whether chat. ĩn- 
ſertion is father matter of form fat, 
tho? antient, it has not been regular 
nor uniform) might be matter of, queſ- 
tion ĩ But ſuppoſe: a ſtrongemto and) a 
more probable: cafe, that the / me- 
theb reſt of the Bench concur, with 
heb mäfority of tha temporaloLonds 
Aa paſſing it; thorcexprefiory in 
A&wobid!im thati taſe be Hreaed, 
alid . wad 
z 4 — 
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Nala por alſo iitomult be: allowed, the 
uimqjority of ſthie Biſhops might at any 
timed} controul the majority of ſithe 
Haufe. But if the Biſhops are really 
aqdiſtiact State of, the Realm, the 
majority of their order is as \neceflary 
tolcery legiſlative act, as the conſent 
of the majority of the Commons is to 
paſs ia Bill thro' their Houſe. 80 that, 
in whatever light the cafe ĩs conſidered, 
Niapptars the Biſhops do not ſet in Par- 
{ixthent as Repreſentatives of the Clergy; 
Henan be confidered as a diſtinct State 
fithe Realm. I know: the argument 
fs eonfiderable:writer-on this ſubje, 
chiefly turns on the admiſſion of his 
tuntagbfiſt, . that the Clergy are Obe 
ofthe three Eſtatet of the Kingdom, 
and hel infers from thence (juſtly as it 
Nes) that they muſt therefore he one - 
f ther three Eſtates in Parliament?” 
Der I am at a loſs ol gueſs; hat that 
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Watt ine] by tBre# Eltites Wins 
Wige, walls” ofifirdt | rhfefy ih 
KOH to Parlidiicde?* If dhe fabjacts 
UW this kingdom wo ahi 
ptheral as Eferyy Lay; there 
Ve but td Eſtites of the Kiigdöth ; 
der Vackordiig'to'theis Profefſiond Ut 
ts, there may be ten klin 
Me. Hecht rage dT 
ag. 18. The Conſtitution has fiken 
Wal Ui cde ill fate to be Senf a. 
r But 3 
are ay little fiſpoled" tb 
1th - cavils; 48 1 am to — Hoe 
Pint of refuting chem, 1 fall 860 
Kenton any "trifling erte Bi 
Ponte that, are bf one wei 
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deriped. this. laſt _gbieRion. it might 
he raved in this diſquiſitipn + d&cavie 
3h; W. pether an acgidental deviation; ig 
lac from the Conſtitution, than ag 
faple,to, be imputed to. jts frame, ng 
—— ſtructure : but however, 


ſilence. W 01887 rom 


The Reproſentation then is c: 


9. Yery . unequally, ditrjbuted, The 
opel and large Cities aco-thoughs 


19.haje too few. Reproſentatives, rand 


en Heri of, tb E Witutian,; .. ane 
thought, and, in one light, juſtly 
c thqught,, to, have too, many. Thais 
who make. qhis pbjeRtion; will, extend 


which cheir imagination, at leaſt, has 
den an air of geality, They will tell 


basſh»b 7 N 5 vs, - 


at. * F 4 -o 
3 4 2 


2 


—- 
= 
— PT 1 — 
— * — 4 * — * 1 ; 8 , 
- - — —— Yo 2 —— . ö 2 · wꝛm ˙ u!n Aeon gr — 2 K — — U—A—B— —— 5. 


Ku Fanmecating., conſequenges,.. to 


5 UNO 


682 Ati 16 fit henee; I from any 
ddattef, muſt creep in that corruptiom 
that nay; in timey"deftroy the Conſlia 
How. For if uùny bud come in-byiCors 
küptio, they would maintain tlie 
Elves there by it; would ſell theit yvtes = 
d rimburſe the purchaſe of their ſcat l 
They will tell us, that it is bado in 
man other views; that heneeletht 
monied Intereſt come into Parliamenti 
Ir ppofftion to the natural Intereſt af 
the Cuntry: and thoſe) who habe not 
1 fost of Land (fy they) will care 
5 for the Meaſures that chiefly 
What is it to them whe⸗ 
Mer the Land is bvefltaxtd or uncul- 
tivited,, while "the" Traffic” of 1Publie 
Funds is advdhcing on its odevay d 
The ſurpriſing number bf little Bo- 
foughs too (independent of the Core 
Faption, tat Probably fo rom 
— W VE 


S654 | 5 


\ 


tution, as in the former caſe; but ſuch 
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5 of their Members muſt} be Strangers 
tocthe particular Places they -repralent, 
Noto perhaps, Strangessi td the Conſtys 


Boroughs :/ muſt muſt be repreſented ib 
thuſe, Who, if equal to the truſt,, et 
being at a great diſtance, can never 
protect, or be acquainted; with, - d 
| Ititereft: of their reſpective Boroughs, 
ſo: much as others of equal abilities 


. muſte bes if choſen from theis on 


or Country. This was 
the wiſdom of the Conſtitutiqn en (it 
ann ibe ſaid) in ther return of Juris: 
cd we. ãmagine ät to heye been leſs 
iatendeck as, to Members Was, every 
Cate: of Private Juſtine to he decided 
| by:thbſe;,nwheofrom Abein viciniyn t 
hel place} wherai the; Quaſtionrargles 
might beſti undexſtand the nature of 
| the Caſe and / 601K vidence. before 
3 — of, iar 
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poitince to the\'Commitiity;" hors 
partieularly to ſome parts of it, fit 
to be diſeuſſed by thoſe Who art ab 
gqueimted with no one part of it mote 
than another? The term Election they | 
will add, muſt Become merely nominal 
or tlfe who can Tappoſe it natural to 
cle Strangers to repreſent them E the 
ebngé de Elire for a Biſhop, is not in 
c6tirſe of time become more fabulous 
than ſuch an Election of a Member; 
The Writs of Election themſelves; 
ſpeak as ſtrong in this caſe as the other 
do in caſe of Juries. Particular places 
themſelves' too, it may be thought, 
ſoer in other feſpects on this (u 
count, beſides "Having nobody to ro- 
— Intereſt in Parliament!“ R 


— the go l 
— 


as it Were | — 
neglect of the friendhy intesecurſe be- 
recen Landlerd ul Tenant, fy! 
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ing the. owners of, dangedy Hν,EVx s 
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ly with, or do. good, 405, of ib rt 


baurhood: to thoſe, .yhos in che no 
important caſes, will prefer a Stanger 
GH 2. Neighbour... Rents can bete 
turned at a diſtance „ and tho the 
Eſtate may ſuffer when, deprived of the 
relidence of its Owner or. the. Profits 


may be ſunk in paſſing thro! the Stews: 
ards. hands: yet the Owner ſubmir 
e, more at his calc. or! 


Flſemheres| "SQ 4004 © + = 55 i ob 
Tho theſe circumſtances ſhould-nots 
| —— (chey will ada) 
ye of reaſon, impartially ſurveye: 
plan of a wall? modelled Legi 
—— loo u a {mall 
Borough ſending a many Members; as: 
ane;of;the, fisſt, tracingi Cui. on a 2 
large County, lin almo&atizigigulous a 

19110 | light, 
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than which pathiog can be. mor c 
feſſadly abſurd, Ahh. bare name 
f a. Town, of yhich there remains 
tihot ſo much as, the ruins, here 
t arge ſo much puſing as a hegp r. 
r οẽ, Or More inhabitants than>ac 
*< ſhepherd, are to be found, thouly lend 
* as many Repreſentatiyes to the grand 
* Aſſembly of Lawrmakets, 48a 
* zxhole, County, numerdqus in- Pe 
Aigle and powerfal in Riches. 3 


this may be ſaid perhaps in ſupport ci 
the: abjection. 266403 Baron tt 
8.19% What are we to ſay in anſiver. 
to all this ? Theſe two things E ,n] 
ceine. W „„ cbarinch 
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whether, every thing cnſidered, * 0 


ia ſact ſuehi a grievãnee ve not: 

If it is a grievance, it ĩs ſuch an one 
as not be redteſſtd. And I found 
this aſſertion on two grounds; that the 
very attempt to do it would totally un- 
hinge che Conſtitution 3 and if it was 
once done, according to the moſt ima- 
gined plan of perfection, the effects of 


it cou never be laſtinn g 


Political Projectors will tell us per- 
haps; this new modelling of the be- 
gillative Body would be only, Ripi- 
gkare Il Stato, in the Florentine 
phraſe ; bringing things back to their 
original eſtabliſhment3” an "expedient 
approvetl - of by all politicians. I 
ſhauld rather look upon the expedient, 
in this caſe, not as an attempt tore 
ſettle} but to new. found the conſtitu- 


tion i Hh ich if it coulii ſuccced at laſt, 
muſti ia the preparation towards it 


Vo r. III. G produce 
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produce- univerſal conſuſion by! diſ- 
poſſeſſing every part of the Kingdom bf 
Rights they hate ſo long been poſ- 
ſeſſed of; and in their nature the moſt 
important of all others, becauſe they 
are the foundation of their ſecurity and 
protection. To disfranchiſe the Bo- 
roughs themſelves, anſwers no end a 
preſcriptive Right of ſending Members 
would continue. To diſannul that pre- 
feription would be little leſs than Sui- 
cide in a Parliament. It could never 
be thought of in practice but in the 
moſt troubleſome tumultous times r 
at leaſt can not fail of producing them. 
It was not perhaps the worſt project 
of Cromwell's time; bat it was coer- 
tainly a project fit for no time but 
ſuch as his, when the conſtitution 
Was already overturned; and it Was 
- _ left . a 
ide bits Hie gt eite 


bj 
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build a new one on the ruins of the 


Wdoobeam 5 to ng yors tog 
-!0But ſuppoſing this Reformation once 
made, could it be laſſing? Would not 
this inequality in the Repreſentation 
imperceptibly recommence almoſt as 
ſodn as reformed? Much of it is ow- 
ing to the ſurpriſing alteration that 
time and accidental cauſes have pro- 
daced in the commerce, wealth, and 
importance of places themſelves. Some, 
for inſtance, were once Epiſcopal Sees, 
and Places of great "opulence ;- tho 
now within the reach of the objection, 
almoſt as much as any Borough what- 
ever. Another cauſe of the inequality 
-complained of, ariſes out of this al- 
ready aſſigned. Many Boroughs have 
been ſo ſenſible of their decline, and 
theit comparative unimportance to the 
Community, that they have themſelves 
petitioned againſt, and aboliſhed their 
| G 2 own 


8& E UN us. 
own Tight of Repteſentariom ot24 


Metnbet's| wages|>it muſt be owing 
wü, heretofore, no ineenfiderable Tax 
ona fall Borovghi And may: net 
theſe er other unforeſeen cauſes ab the! 
diſtance of a century er two, operate! 
as ſtrongly after a Repreſentation Was 
new modelled, as they did before 
when they gave riſe to it ne 
If then this inequality Repreſrn⸗ 
tation can not be altered without the:yt+ 
moſt: hazard, and hen altered, canqot 
beiſecured from returning: What rea- 
ſont gan there be ſor making the nale 
teration'? Much leſs, ſure, is to he ſuid 
| far the.. alteration, ifi the thing atſelf 
is {uch.a grievance, as is neither pub. 
Aigklyoſeen; nor falt. i bas 
In fact, the grievante from this quar- 
ter is: chiefly alpeculatiye; the objec 
tions I have ſtated en this head, do 
nat low altogether from this ſaurod: 
2991 4 they 
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they, have ther 1 »cauſts i caphhle nf 
producing, them as well as this 
the objettions are ſo far from actually 
exiſting at the ſame time, (as they are 
ſtated) that one maycſarve to take: off 
the force and preſſure of the other. 
ein the firſt place, I am not ſatisfied 
that mall Boroughs are the only ſpot 
where Corruption thrives: it is a weed 
that naturally thrives beſt in a rio ſoil ; 
itigrows up with Liberty. It can not 
be perfectly rooted out, without injur= 
ing tha better product of the Soil itfelf; 
but thłre are ways of keeping it under. 
b1Bat! ſmall Boroughis, it is ſaid are 
move liable to Corruption, becauſe more 
likely 20 be repreſented by Strangers: 
and this goes upon a ſuppoſition of that 
kindy which-the Logicians call a pelitio 
prindipii that thie Election of a Stranger 
is) inteffect rather a purchaſe tha a 
choice) That mat yiof che Repreſenta- 
youls G 3 tives 
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tives 4'of ſmall Boroughs, {UAE be Strate 
gers to the Places they rep reſent, Pad. 
mit: thoſe who are lain merely in 
reſpect of neighbourhood," may be dif- 
qualified for the truſt in other reſpects; 
neither their fortune, capacity, hör 


inclination, _ ſunketenu, concut for 


this purpoſe. ene mi od 
That ſmall Boroughs miſt exiſt as 


well as large Boroughs and Cities, Has 


been already clearly ſhnewed; and hat 
Time and Chance will be an over- 
match for any Reformation of *this 
kind. n i 50d3-01---bardouob 


But from the neceſſity enntgen / of 


| ian Boroughs, I am enabled to rh 
{wer the objection that was made to 
them, merely from theit being” tepre- 


 fented by s egen 10 16 not fly 
neceſſar ry they theuld”be 16 leh, 
| where Re is 1 on? Pu WHE is 
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* an fnhabitant” 6 Vander 1 2. But 
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even, on many accounts, tho' there is. 
Apd this latter forthe. Inteteſt of - 
Borough itſelf, and of the, whole Com- 
munity. at, large. 5 U 40 554191 
1, For the Riirongh, iis, For by 

theſe means, the Choice may as well 
be ſuppoſed, on an equal Chance, to 
be improved in ſome inſtances, as per- 
verted by Corruption in others. Should 
it be inſinuated that a ſtranger is not 
able to promote the particular Intereſts 
of any Borough ſo well as one that 
has a natural Intereſt; it may well be 
doubted. In the firſt place, when a 
Member is once elected, there is a to- 
tal delegation of the political Power 
ol the, Conſtituents to he perſon elected 
being able to enforce. 1 theis inſtru&tions 
te heit Repreſeptatiye ; or his being 
,; acgquntable to bis Conſtituents for his 
gonduct. And however diſſauisfied 
they may be with his Conduct, in 
84 reſpect 


88 IR UN OO. 


reſpect to puhlic⸗Meaſures, obrothe In- 
tsrefii of the Boraughi ia particular 
know: DSR hehe can rodreſso lit 
etheewile, than hycheing more tautions 
inothe diſpoſab of the Thruſt for tha fus 
ues vrhen the termiof the/Touſteqxs 
Pites, And this eircumſtance, among 

— may ſervt to prove the utility 
of frequent Parliments for the particu- 
lar intereſt of the Conſtituenty lo gut 
ſoppoſiog a Member (as  we::may dn 
general ſuppoſe him from motives of 
Gratitude as well as Inteteſt) inclined 

tgoliſten to the Inſtructionsoofabit 
Borough; a Corporation may informa 
Stlanger, ag well as they could und nuf 
theit o/ãn Town: zend he can preſant 
theix Perition to then Houſe as nyellcas 
ae ale. Hut Hatt in //the mean 

kr. M0845, Neural dutergſs hut 
is ſo much talked;fokg that giveg one 
ws hp live mithinta imilgrofica 
Corporation, fo juſt a- preference to 
NEL | one 


D. AO UE i. #5 


ont HO does not RE Wii a HU 
Ured It isnt i pin of ubilttids ef 
me Candidate ; bewhuſo abilities are not 
localv:Itis not in ptht of ĩnebmeʒ for 
the fuine reaſon.! The objection, Per- 
haps/\ ſuppoſes, that che inceme of- 
Stranger is too apt to bear down every 
thing cle; to lay abilities entirely Gut 
ef>the| caſe; and to make its Way 
merely! by its weight. Are then, un 
the \contrary, the abilities and character 
bf a Neighbour always the ground of 
ſuch un Election? Or is there no vio- 
lemce done to the Freedom of Election: 
from this quartot ? Such an Election 
may oft be th effect of an undde 
influegce tho not of Corruption 
Cotruption, L Ma in the 'confiried 
ſomſeß in which; it ĩs eõmonly uſed to 
dete pecuhiaty hf ene alone. Aud 
arguing this queſtion; yo WII ex- 
guſd me ii I deſifb another Term may 
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de ſettled as well as that juſt explained. 
If Natural Intereſt means only à large 
Eſtate in the Neighbourhood of a Bo- 
rough - Town; the argument in favour 
of its Proprietor is by no means con- 
cluſive. If the idea of a large Eſtate 
Was naturally united with au idea of 
actual Benevolence, as extenſive as the 
opportunity of doing good: when; ittis 
ſo united, how is it poſſible an Election 
mould not be decided in favour of ſuch 
2 Candidate? At leaſt, who, that Was 
igt loſt to all ſenſe of Merit, and ofchis 
+Country's Intereſt,” can wiſh it other- 
wiſe? But if the owner of ſugh; an 
Eſtate ſhould either be not known to 
his. Neighbouts, or known greatly to 
his prejudict : if he was to bribe, or 
to threaten his own. Tenants to com- 

pel their aſſent to his Nomination; 
tho heonnech half the Borough - Town, 
I hould alweys, think, any one in the 
4 211 10 1191911 9815 101 Tor World 
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World (that the Law would allow tb 
be a Member) would be a more eligil- 
ble perſon, than ſueh a Candidate, 
Ttamighr then happen to be the Inte. 
reſt of the Bene itſelf to chaſe a 
Shaper 10 t n rns 
2. That it is for the advantage of 
the Community at large, that many 
Beroughs ſhould: be repreſented by 
Srrangers, is à conceſſion we have 4 
right to expect from thoſe who cenſure 
the general inequality of Repreſenta- 
tion in this Country. I will explain 
my ſelf by particulars; The County bf 
"Middleſex, | for "inſtance, where the 
greateſt part of the buſineſs of the 
"Kingdom is tranfacted, where every 
perfon of figure almoſt in the King- 
dom reſides; either conſtantly, or for a 
rear pitt of the year; contains but öne 
ny, and not a hgle'Boroug b. fore 
kemiete Counties Have at Teaſt 4 dozen, 
Is ii not for the Intereſt of the Pub- 


lic 


— —_ 


og IH UN OMIAS0C 


lia that, many ff abaſce whe dipeciny 
this County, hend conſult on Nag, 


tignal, affair 8 T5 Manyoof, them have mg 


Natural Intereſt out of {4his-Conntys., 
and. therefore, unleſs; they offer then 
ſelves to Boroughs, in another, Cons: 
ty, here they, are, ſtrangers, they Sag; 


haye., no ſhare in Public, Councils; 


This, in effect, brings the Repreſęng 
tation nearer to an equality: by, theſe, 
means, Middleſex or London, though 


 eagh has but one place of, Reprer, 


ſentation, will have, in effect, ten r 
twenty. as its principal Inhabitguts 
TRAY. | be elected ta ſerve far ſo, mapy; 
Boroughs Elſewhere, 2 29085 yer! 

- There is another, and no, very; ingons; 

fderable |, advantage, acgruing to the 
Cgwmunity, from the admiſſion af, 


 Egreigners. (if I may call, them ſo, in 


oppoſition. to Reſidgats), to.,xepreſent. 


Boroughs, where. they have ng, parti 
cular Intereſt ; ; that by theſe means 
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ih Peers, Sebtth Cortthbhers,! and 
the Eldeſt Sons of Euglih Peers; ate 
mböre eaſily enabledted have a are n 
conderting public Mehſures. Fra! 
the. firſt circumRanes;' more harmony 
reſpectlvely between che different Nd 
tibns, is Hkely to be the confequente off 
tie fame Perſon” being capable of cott 
ſafe tlie Intereſt of each. And dg tc 
the Caſe of Peers 8ons, particularly tlie 
Eldeſt. fitting in the Houſe of Coin“ 
mois, I do not ſo much rely oh the 
advantage of two in the fame Patmil) 
haieing a Seat in both Houſes, beciuſt 
id as but an accidental advantage, aud 
may change its complexion accord 
tothe State of Parties; büt I muſt ulge 
it as am elit Coithfietbhnt E 
tien Ag Rinſt they BecGitis Pects tHEm⸗ 
ſelves! "Thy by the intans Bertie 
HY" acqusihtöd with bofindft) WHY 
will ſeatcely ſbrglt eher after, "ts 
2ns5m Stods yd 2803 +; Nowra "git 
cial | 8 
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lig,.that, many, ef those who, Jive in 
this County,{(hould conſult on Naa, 
tional. affair 8 T5 Manyoof them have n 
Natural Intereſt out of this County. 
and. therefore, unleſs they offer thema, 
ſelves to Boroughs in another, Co 
ty, Where they are ſtrangers, they can, 
aye. no ſhare in Public Councils. 
This, in effect, brings the Repreſenr: 
tation nearer to an equality: by; theſe, 
means, Middleſex or London, though! 
each has. but one place of, Repręs 

ſentation, will have, in, effect, zen ot 
twenty, as its principal , Inhabitants; 

ay be, cleted ta ſerve. for ſo mapy 
Boroughs elſewhere, 105, en 22101809 vst 
„here is another and no ven incon- 
ſiderable advantage accruing to the 
Cgmmunity, from the admiſſion of: 
Egreigners (if. 1 may call them ſo, in 
oppoſition. to Reſidents), to, repreſent 
Boroughs, Where they have ng, partie. 
cular Intereſt ; that by theſe means 
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| Eiſh* Peers, Scbteh Cortithbhers, and 
the Eldeſt Sons of Eugliſh Peers? ate 
mbre eaſily enabledi xd have a Hare i 
conderting public Meuſures. Front 
the firſt circumſtanee, more halmnehy 
reſpectively between the different Nd 
tions, is likely to be the conſequente of 
ths fatne Perſon” being capable of cbt 
ſolting' the Intereſt of each. And us to 
the Caſe of Peers Sons, particularly tHe" 
Eldeſt, fitting in the Houſe of Con- 
mons, I do not ſo much rely on the 
advantage of two in the ſame Family 
having a Seat in both Houſes, becauſc 
it is but an accidental advantage, and 
may change its complexion according 
to the State of Parties; but I muſt ut ge 
it as an excellent Conltitiniblal EME 

tion againſt they become Pets” the- 
ſelves. They by theſe means become 
eiriy acquainted "with "butinefs} Ut 


will; e for get cher alter ward, in 
20891 81: 15113 115 the 
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the! Upper Houſe, the Liberty and Pri- 
vileges of the Lower, which they for- 
mefly inſiſted on as Member s. 
l Hope after this tedious examination 
of a cenſure too haſtily paſſed on the 
Conſtitution, I may conclude, that 
the inequality of Repreſentation is not 
in reality the dreadful grievance com- 
plained of 12 nne ns 
F. 20. The other re that was 
e on the Conſtitution, from an 
improper as well as unequal Repre- 
ſentation, I ſaid might be waved, be- 
cauſe-it is not general; and not ſo much 
to be imputed to the Frame of the 
Conſtitution, as to an accidental diſre- 

gard of it. I did, however, ſtate that 
objection, and have in part anſwered it, 
as it blended itſelf with the other: and 
Iwill now ſhortly conſider it by it- 


: 141 157 | } 
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The Monied Intereſ, in oppoſition 
to the Landed Intergſt, conſidering 
them as abſolutely diſtinct in the Pro- 
prietors, ought never to be preferred 
to the Landed Intereſt in the choice uf 
Repreſentatives. The reaſons urged in 
the objection ſeem unanſwerable. But 
where one kind of Property is tem- 
pered with the other; the reaſons, on 
which the objection turns, ſeem to 
fail. And it is ſufficient to ſay, the 
Laws of this Country, as well as thoſe 
of all well- policied States, have ſecured 
a Landed Qualification as a neceſſary 
Requiſite for the admiſſion into N. 
tonal Ouncils. 00. 
I éſhall only add, in a nd; view 
of the Conſtitution, it would be very 
unſeaſonable to examine the propriety 
of every particular Meaſure, which 
the Law has preſcribed; where the 
Conſtitution has neceſſarily entruſted 
the Law with the power of making 


2 ſuch 


3 JEUNDAME SE 
Glartricaiocertenticelncugths 
Lonly wiſh I have not been too parti- 
cular already. 149168 [£79029 „ 0 e 
I flatter myſelf I have already traced 
the great outlines of the Conſtitution; 
if theſe are correctly drawn, it wille be 
eaſy to fill them up at any time. It 
was admitted at the outſet, that he 
adminiſtration had ſometimes differed: 
from the Conſtitution: deſeribed; I 
will not ſcruple to ſay, in ſome inſtan- 
ces, it has varied ſo much un to 
deſtroy . 1ro:Hhao) h dd e 
F. 21. When I go on to explain 
this, it would very ill become me to 
reflect upon any little miſcarriage in 
the event, or miſconduct in the Coun- 
cils of this or that particular year. 
The preſent ſubject ĩs too great for ſuch 
a minute attention to particulars : my 
on abilities as well as inelination are 
2 to ſet about it. Fundamen - 
| H . 48 
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tal Errors ien Adisg 
leſſonz. The Reflections tliat ariſe from 
facts of a general nature, Where they 
do reach particular men, are ſapporied 
by Hiſtory; which is the voice wh 
Truth; and botrow no Complexlon 
from a ſpirit of Party or Detraction- 
From the Plan given of the Con- 
ſtitution, you muſt collect, that its 
Preſervation depends on the free action 
of its ſeveral parts: it is this alone 
preſerves the Balance. The executive 
Power, by the Conſtitution, is veſted 
in the King alone; if, therefore, either, 
ot both Houſes of Patliament, were to 
take the Adminiſtration of Govern- 
ment into their ow¹̊n hands, there 
would be an end of the King's Prero- 
gative for the time, and in that of the 
Conſtitution. The Cônſtitution would 
be equally overturned; if che King was 
to aſſume the ſole Power of taking or 
iVor. III. H diſpene 


48 r 


diſpenſing with Laws; becauſe in ei- 
ther caſe the Parliament would be but 
2 ſhadow. To bring back the conſti- 
_totioh, ik at any time it ſhöuld be thus 
-Iinfringed, to its true principles; with- 
dut changing it; to give the only ef- 
fecal application in this Country to 
the „ Florentine maxim,” without the 
confiifidn of which it will in moſt caſes 
be the Patent, muſt, from what we have 
Teen; except in very extraordinary con- 
| junctures, be the work of time alone; 
to operate in the one taſe, above put, 
by a change of the adminiſtrations in 
the other by a new choice of Repre- 
ſentatives. 1 RN Anu. 
I have already Aiſelaithed: Chewing 
in particular inſtances, how this Ba- 
lance has been affected: let - us; juſt 
view it in the general courſe of Hiſ- 
tory; more eſpecially, from that period, 
where the Civil Conſtitution becomes 


14 more 


beſſary to be known; I mean from the 
nm of the Seventh Henry. 


DBTATL OG UE Ut. 49 
mote eaſy to be thc; and more ne- 


FS. 22; The Government, in the ac- 


tial exerciſe of it, in the early times 


ſucceeding the Conqueſt, inclined more 


than it dught; ſometimes to the abſo- 
lute; ſometimes to the mere Ariſtocras 


tical Form: The Political maxim is, 
in general, very juſt; that ſays Power 
follows Property.” And in the times; 


when the Feudal Tenures prevailed in 
their greateſt purity, the power of tlie 


great Barons, had it been regularly 


exerted, might have made the Govern- 


ment Ariſtocratical. But their ocea- 


fional adulation, 'or unequal oppoſition 


to the Crown, often brought it nearet 


to an abſolute Monarchy, © oo 


Henty che Seventh deprefſetl the an 
tient Nobility as much as he could. 
** 1 principally by an Ecele- 

| H2 flaſtical 
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_ Gafticah Miniſtry whom he and their 
own abilities had altogether raiſed s he 
attainted the Vorkiſto, of whom the 
Nobility chiefly confiſted ;| he; cen- 
ſented to ſome Laws, made to promote 
the freer diſpoſal of Eſtates Tails: and 
theſe. circumſtances co- operated with 
an increaſed | Luxury, that was the off - 
ſpring of an increaſed Commeree. 
That depreffion of the Nobility; by 
taking ſome weight out of one Scale 
brought the Popular Scale nearer to 
Balance with the Nobles. And the 
weight, added to the Popular Scale, by 
their own Trade and inereaſe of Riches; 
from the diſcovery of the new world; 
brought them till nearer to 1 
lance. 113-023-5137 T8 © mon 
But tha Political i 
people, tho' greater with reſpect to the 
Nobility than they had ever known, 
Was 1 liads, as you with! depot 
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e Crown. From King! Heriry: the 


Seventh to King James the Firſt, in- 
eluding both their Reigns, the Crown, 
excepting ſome ſhort intervals, exerciſed 
more rhan its ſhare of the Legiſlatures 
atid the People had leſs of Liberty 
than the Conſtitution deſigned them. 


A too ſudden and impious check of 


the Power of the Crown, at the cloſe 
of the next Reign, produced a ſudden 
Democracy. And, indeed, it is ſcarce 
to be wondered at, that a People who 
had ſo execrably vacated the Throne; 
ſhould "aboliſh a Houſe: of Lords. A 
juſt repentance of this U ſurpation, 
guided dy the hand of Providence 
ſhewed itſelf in the Reforation. But 
from that time to the Revolution, tho 
each Part of the Conſtitution was 
nearer its proper poize; it rather gave 
way to a ſtretch of Prerogative, and a 
thirſt of abſolute Power. Ia the firſt 
Reign, from an occaſional mixture of 

H 3 indolence 
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indolence and diſſipation in the; Prince, 
the artful gaining of ſome leading meg 
on his ſide, and the undue: exertion 
by the Commons of the Pawer they 
were then poſſeſſed af; aud which, 
from. being over- great in the foregoing 
Reign, ſunk below its proper lens! 
in this. In the Reign of King James 
the Second, Papal Bigotry co-ope; 
rating with the ſame ſpirit of Pre: 
togative, had a ſtronger tendency to 
abſolute Monarchy; but meying more 
viglently, was more ſuddenly and far 
tally checked. From the Revolution, 
I believe we are all agreed this Balance 
of the Conſtitution has been, upon 
the Whole, excellently preſeryed; and 
whatever little ſtorms, or heats of Fag- 
tien have ariſen, (as no length of time; 
Lam perſũaded, from a review of, ous 
Hiſtory, will be free from them) they 
have rather ſerved to explain and ſettle 
forme important Points, than in any 


for- 
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formidable/ degree tq violate- tho! Con- 
RiggtionL:5y! mol o SO WAIT 5112 


8.23. The Balance then of this 


Conſtitution, you ſee, has ſometimes 
been loſt ;* though, by the hands of i 
Providence, it has, in time, been again 
reſtored, And if we were to glance 
back, ever ſo lightly, on Hiſtory, we 
ſhall find the only methods that have 
or can be employed, to deſtroy this 
Balance, were by overſtraĩning the re- 
ſpective parts of the Conſtitution. 

It was Lord Burleigh's. — 
that England could never be ruined 
*© but by à Parliament. It may, 
however, be greatly hurt, if not 
ruined, without one. If the Crown 
was either, of courſe, to diſſolve a 
Parliament that-oppoſed its Meaſures; 
or made a point of ſecuring a Ma, 
jority to carry them, either by an 
excelſies: number of Place-men in the 
een Lower 
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Lower Fou; or an 6eeafiohaliinertaſe 
f Peers in the Upper; this Send 


Make large ſtrides towards the aàpplil 
Eitibi" of Lord Burleigk's wmakltfl. 
But we have ſcen from Hiſtory, dhe 
Erowen may be more prejudicial with- 
gut à Parliament than it can with ot; 
by an improper or ill - deſigned exereiſe 
of Prerogative. A Parliament that ls 
fitting, that has been choſen freely and 
acts without corruption, has various 
ways of obſtructing the progteſs of ſich 
miſchief: by refuſing ſupplies; byTe- 
monſtrances to the Crown; by im- 
penchling a corrupt Miniſtry. And In 
"this laſt particular, the Conſtitutioni Ras 
gained much ſecurity by the conCeffion 
dne Crown made in the Act 1 zieh King 
WInam III. in giving up the 'power'bf 
*Pirdoning in caſes of an Impeachment 
dy Parliament: for otherwiſe it ig ei- 
dent the moſt corrupt Miniſter, under 
6248. 4 a pub- 


a 


* 


a public proſecution,,, after. the moſt 
glaring pioof of his iniquity; could ca: 
ſily have; defeated, all, as it were by 
pardoning'himfelfa But | no,extenfive 
ſchemes can be, purſued without ma- 
andy», the great external principle of 
motion in a State, for want of which, 
however, well fitted for failing the veſ- 
ſeh may be in itſelf, it will be becalmed, 
and muſt wait for a wind! The ef- 
fective power of the Crown will there- 
fare neceſſarily be connected with the 
Parliament: and, therefore, unleſs a 
King is inclined to reign without a 
Parliament, and ſupport bad Schemes, 
either by Exactions at home, or Loans 
from abroad, by appreſſing his people 
or incumbexing his revenue, (all of 
which have, been practiſed; in diſtant 
reigns) the exgcution of his Schemes 
muſt be enforced by a Parliament; and 
"NO 1 is xuined, mult, in, ſuch 


caſes 
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eaſes be ruined hy a Parliament. That 
period, 1 hope, will never exiſt; judg- 
ing, at leaſt, from the Conſtitution 
grown up to its preſent maturity, and 
the eflential-parts of it at this day e ex- 
cellently well preſerved, I flatter my- 
ſelf, that period will ſcarce arrive, till 
univerſal Barbariſm once more darkens 
this Weſtern Hemiſphere; and poli- 
tical Liberty, with Science its con- 
ſtant Companion, is exiled to ſome 
n VT 


4 
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EY 24. I find you are winding vp 
your ſubject, and by the tone of your 
voice, will ſoon drop into a concluſion. 
But, entertained as I have been, I 
have all along been diſappointed, in 
having no ſketch of our Legal Polity ; 
which ſurely, in a Conſtitution go- 
verned by Law, a you ſet out with 
obſerving, 
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RFF. Ken er en AP Br 
tance; 1050 r Fan not haye the 
excuſe, for feclining, that Fhiander 
made with great propriety i in his Part 
of the converſation... Th hough 1 ſulpeck 
your good breeding, rather than \ Four 
memory, is to be blamed far this 
omiſſion. Vou ſeem indyſtriouſly 10 
have. ayoided that RG. perhaps logk= 
ing on it 28 a mere drug to one who, 
is of the Profeſlion, or rather out of 
compliment to Philander, who is not. 


Euxouus. 


od 60 not but ſay, that each motive 


had. ſome. weight in Ln 177 
dene on that head. 
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PHILANDER, 


do not ſee why they. ſhould ; len 


*. — for my own curioſity to be ine 


formed upon that ſubject, and 1 am 


ſure 
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fore you can do it in a manner hat 
fhall-hot'be prejutliced by my want of 
enperience. Policrites has already 
begged it: 1 concur with him; but 
muſt deſire you would addreſs | yourſelf 
to me altogether, as if Policrites was 
sut of the room; otherwiſe, 'your 
meaning may be o involved in the 
iſt of technical Language, that it 
will too often eſcape me, and 1 a 
as well be out of the room . 
A 1 NIKE) Sch 
15816 * T d 
I believe Policrites will join * 
me in thinking your rteſtriction very 
reaſonable; and I will endeavour to 
conform to it, as well as ſatisfy your 
requeſt. 81 269D1 DOYOLNAD bluow 

$. 25. To give you a tolerable ge- 


riefal/idea'of our Laws, Which is all 

that can be done in this cenverſütton, 

inſtead of puzzling you'wth' the ſcho- 
ttt 15 | laſtic 


laſtic divifions, which many of out 
writers have fallen into in confidering 
its conſtituent parts: I will reduce 
them under thoſe two comprehenſive 
Heads, to which, net only Forteſaus 
and Lord Hale have referred the Laws 
of England; but all Laws in theworld 
may well enough be claſſed under and 
have been ſo by antient Writers; E 
mean. written and unturitten * and 
theſe, in our own- Conſtitution,” ars 
the Common Law and Statute Law. 
When I have explained the character- 
iſtic marks of each, you will well 
enough: underſtand one reſtriction that 
muſt be added to this general divifonz: 
though. if I was to begin with it, it 
would . ideas rather than clear 
them. IS Do Sig of 28. 
13 Lew, we mean thoſa 
general Cuſtoms that bind the whole 
Realm, by an immemorial uſage. | The 


* t) T3 7 time 
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ume vf Memory (as it is called) or the 
perticuler era that diftinguilhes the 


waters of theſe Laws, is the firſt" year 
of King Richard the Firſt. very 
ming that was matter of general ob- 
_Hpation' before that time, with all its 
Leonſequenees, is ſaid to be by Common 
Law; every new obligation induced 
knee that time, truſt be by ſome Act 
of Parliament, the very Letter of which 
Law is new remaining: What I have 
foftker ts Tay of the Common Law, 
ſhall be only by way f r uy 
they nt isa ee 
And from henee you Will | lere 
| than tho” indeed the Common Law), 
i general, is Lex non ſeripta, yet ſome 
part of it may be preſerved in writing 
without derogating from the juſt idea 
of it. A Cuſtom ſurely is not | altered 
by writing it. Every thing that does 
| bind the Subject, and is not in Wiit⸗ 


7 | ing. 
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ing, muſt be iu force as Common: Law: 


but Common Law itſelf; may be pre- 
n ſerved. in Writing, provided its uſage 


is immemorial, or the date of that 
Writing correſponds .. with the other 


part of the definition, by being ante- 
cedent to the period abovementioned, 
% as the time of Memory.“ Any 
matter of Common Law obligation 
then, it is evident, may have ſome 
evidence preſerved, tho' the very text 


of the Law is not: in Acts of Parlia- 


ment, the words of the Law are at 


the firſt inſtance put into Writing; 
that Writing is publiſhed, and con- 
tinnes to this day in its original Form. 

SF. 26. The general matter of Com- 


mon, Law, comprehends the eourſe. rid of 
Deſcents (even of the Crown itſelf, 


when the line is once fixed by Parlia- 


ment) ſeveral Rules of Property; the 
Prerogative in its utmoſt extent; the 


Juriſdiction 
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thoſe Courts; the Forms 0 maby | 


Oiths; the Rules of expounding Acts 
of Parliament; various particular Cuſ- 
tors; arid the general Nature and Pu- 


1 of many Crimes; with re- 


ad tb which Chritianity,' ad well 


as alle Zar 95 Nature, have ever” been 


cofiliflered as | part of the Coton 
Law'; and aaa public viela-" 
tions of either der the Cenſure 
of that great Couft that has been, net 
;3ptoperly, ſtiled the Citor Mor um of 
the Kingdom. in 11181 N 0 4 1 

There is a very Freat Wiubechoi lo 

tween Common and Statute Law, "ths a 
the y. ſtand ſometimes in oppoft ition to 
each other. The former i is never” r {0 be be. 


444.2 


the latter mould, in its very terms, 8 


Fx 


deligned to "repeal the former. © 
p * Act of Parliament, e 


* it 
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muſt. alren take up the, ſubject matter | 
always borrow rules of conſtruction, | 
from thence... I ſhould, be premature 
at preſent, If I was to inſiſt longer on 
this point. ps] wa ent 
8.27.1 ſaid Common Law Was 
what bound the whole Realm, and 
called it general Cuflom; 1 added, that 
it included various particular Cuſtoms ; . 
| where theſe latter prevail, they will 
i interfere. and controul a contrary gene- 


— 
— F . m—ꝑ— ce 


tad Af 


| ral Cuſtom ; they are both Common 
[ Law ; but the latter more nearly re- 
J ſemble what the Roman Law would 
3 call Privileges or particular Laws. TRY 
Andi in this place, I may. obſerye, there 
2 are many other particular Laws which 
d bind ſome perſons . in. conſequence of 
a ſome particular relations they, ſtand in; 
W and are not to be conſidered as general 


4 Laws of the Realm, binding on all the 
You. III. I Kingdom. 
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Kingdom. They are much the-ſame;jn 
this reſpect, as private Acts of Parlia- 
| ments in which the gubject and Parties 
are confined. The particular Laws“ 
mean, are as well the local Cuſtans 
mentioned, Corporation By-Laws, and 
College Statutes. In moſt of theſe 
caſes, a kind of /ma/ler Societies. exiſts 
In the great one: theſe Societies, like 
all others, are founded in eompact, 
(as Philander has juſtly obſerved) ànd 
the Members of them, who derive, be- 
nefits from the connection, muſt {yb- 

mit to the obligations that it im poſes- 
The Members of theſe Societies conti- 
nue, in all reſpects, (except for, the 
partieular purpoſe, of their Inſtitution) 
in ſubordination to the Society at Jarge, 
and are bound by. the general Laws, of 
the Realm: the only difference, be- 
tween them and other Subjects is, that 
on Members of theſe inferior Com- 
2 | munities 


ſubject to By-laws of a Corporation; 


tranſaction; as in the payment of a 


and proper ſenſe, are bound, during 
their Reſidence, by the Laws of this 
canfent is implied in theit reſidence; 


Law iu Protedtion, CY m IP it 
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munities are bound by dome Wes 
which bib ary mob i heeaufd they 
receive advantages excluſive of others. 
And it is on this ground only, that 
a Foreigners , as they are called, that 
is, thoſe not incorporated, are ever 


becauſe in the inſtances in which they 
are bound, a clear benefit ariſes; and 


Port-Duty. It is on the ſame exten- 
five graund, that Foreigners, in a large 


Country, tho' they did not conſent to 
the making of them, becauſe their 


and as they have the advantage of the 


I 2 The 
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Vi The particular Cuſtoms I mentiotied, 
are innumerable; ſome of them him. 
cal und unaccbuntable. Thoſe of the 
greateſt extent are Gavelkind and 
Borough-Engliſh, as to the deſcont af 
Lands; the OCuſtoms of London land 
other Cotporations; the various modus 
and ſervices of Tenure: but Cuſtom 
has the largeſt and an almoſt univer- 
al dominion, as to Copyholde o and 
Pythes. Nit udo 1 : wel 
The Common Law 'admits:1theſs 
ſpecial Cuſtoms as part of itſelf, bit 
is cautious in the proof of them, and 
all built upon them becauſe ãt faves 
one common Rule. It is fot! this 
reuſon in aneient / Corporatious, By- 
avs muſt purſue their Cuſtom; in new 
Oorpbrations, where there [can;cbeotp 
Cuſtom, they muſtiche reaſonabla, aui 
for the beneſit of Corporations bovis! 
zuninpoe do 2obom 2terlt flo JV 
$537 F I It 
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bolt is for this:rdafon tao, that Where 
a Cuſtum is ſet up in diſcharge ori ya- 
nation of Eccleſiaſtieal Dues, the Com- 
mon Law takes theutrial of the Cuſ- 
tom tolitſelf 03-26 hes Aon 

n Theſe Cuſtoms, however, thob now 
at variance from the general Day of 
the Land, were, in former times, in 
many inſtances in conformity with it. 
'Theybare now part of the Common 
Law; they were then, I may ſay, the 
general Common Law itſelf. Thus 

the etjuality of Gavelkind diſtribution, 
is much nearer the dictates of Nature, 
that the preſent mode of Deſcent, and 


4ill the Conqueſt was the only ene: 
thus the cuſtomary power of deviding 


Lands was no other than what the 
Common Law allowed to every body); 


tho inceroepted for a long period. an 


revived at laſt by tha o Stat. of Henry 
VIII. Both theſe modes of acquiring 
I 3 real 


us nb 
_ reaÞ0Propetty;: were checked by the 
genius of the Norman Policy; tho? 
the latter only by favour of Law, Has 
recbvered its antient coutfe.- ont 1935 
he Common Law that I have 
bee ſpeaking of is ſometimes oppoſed 
to tlie Civil Law ; ſometimes to Equi- 
ty; ſometimes to Statute Law i ig all 
thtee ſenſes, it is to be underſtood; at 
preſent, to repreſent its 1 diffuſive 
qu e Nature. WS run oe 

F. 28. The Timé or the Origin of 
this Denomination, are not eaſily; dif- 
cermible. Whether it firſt was ſet up 
in contradiſtinction to particular Cute 
toms, which, however, are included 
im it or to other Foreign Laws, ei- 
part admitted berey ot to the union 
ol thoſe Provincial Law, that obtained 
duting the Heptarchy, is not very ma- 
nn: the 3 is Well un- 
ots derſtood 
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gauſtoed to mchfl, in part, the com- 
men Role of I uſtiee in this Kingdom,” 
The fame great Nile is meant by other 
deſeriptions in old Laws; for the Len 
AHungliæ, and Lex Terræ of Magna 
Charta, and the Statute of Merton 
are no other than the Common Law. 
Lord Hale has obſerved, other modern 
Nations have diſtinguiſhed their mu- 
micipal Juſtice by this name: we may 
90 further by obferving, the Poets 
speak of the Common nerd 6f 
n Gresce itſelf. 1 

The Origin of the Principles of the 
Denen Law, is much more obſcure 
man that '6f its Etymology. That 
which, at preſent, characteriſes its true 
end muſt be its apology in this re- 
ſpect; en jt is, in the d ger ſenſe, be- 


„ yofſd 'tirhe of Memory: and the 
fingle inſtance that Caan mentions of 


tlic püniſhment ef one ſpecies of Petit 
119 I 4 Treaſon, 
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Mtra fon and} which! ftill remains, lis 
ſuffciant io ſhæu itherigroato Antiquity | 
f the Common Jaw ovwAnd it asvery 
prabable, there: are; many parts ſofꝰdt 
nomaemaining, which prevailed at that 
Mines in god tino I .21wolog dari 
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Almoſt certain, I think; if Ca/ar,may 
bean Authority. He has giyen us: the 
very outlines of Excommunicatign, 
to enforce an Eccleſiaſtical Juriſdiction: 
and another point of Civil Govern- 


ment, very antient and fundamen- 
tal, the . duty of private, Petſonz to 
t apprehend Cciminals againſt the 
State, and carry thema before a Ma- 
- Fo grate,” I consider Cæſar ad (QUT 
huſk, Reporter % Ju haye applied; what 
dche had fad. of,,Gaul, a8, if aig, of 
o Brian 31412 this, pu, re juſtified by 
Uns 9% bio e103noqus 18919 the 
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the event; and by his declaration it that 
u gaul/ copied ĩts i ſeiphne from ri 
tain.” I have done it with thai Li- 
berty z and happy I am that this cn 
ddur of an enemy has ſet us ouʒtoin 
ſuch colours. I only hope his account 
overcame Tully's prejudices ; we, in 
our turn, have as, much reaſon to ſup- 
poſe, Britain had Laws of its own, 
hen four hundred years before Tully 
wrote, Rome was obliged to ſend to 
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indeed: not th overthrow it, before it 
is compleated I Will go on quietly 
with my Subje&t;' As 1 muſt beca- 
-fionally touch once more on the Com- 
mon Law. T will 'Jeave it àt Preſent, 
and will onl y lay; whoever would” be 
en sehe with it, muſt Liſten to 
its great expoſitors, Lord Coke and 

Lord 


Lord Hale particularly the Hiſtory of 
ze by the latter, worthy of the abili- 
ties of that great and excellent man. 
dinge The other principal head of 
dur Municipal Law, is the Body of 
Saauutes or Ads of Parliament. This 
% very copious: ſubject, tho! little 
taudhed on hy any of our writers: J 
mal! endeavour. to confine my Plan, 
being afraid of ſaying too much, rather 
than tod little. ee e 
I was much dne philander) when 
you was explaing the origin of Society, 
as founded on Compact; and conſider · 
ing Laws, | paſſed by conſent, as ſo 
many fenewals of the original Com- 
past; to think, that inſtead of a dry 
acq;uieſcence in the juſtneſs of your db- 
ſetvatien, 1 ſhould be able to appland 
it mort effectuallyꝭ by ſhewitgy that, 
in reality, aß well as in appearance, 
this mutual conſont was never ſo ſtriking 
as in the Engliſh Conſtitution. 


In 
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In probf of this aſſertion, I need 
only appeal to our mammer of paſſing! 
Laws, and the declaration in every Law 
that is paſſed" of the authdrity from 
hence it is derived. For WHO ig 
there, that does but open an Act of 
Parliament, and underſtands, frotm the 
firſt page, that every thing eontained in 
it, is „“ enactetd by the King, by und 
« with the advice and conſent of the 
Lords Spiritual and Temporal, and 
„ Commons,” but looks on this de- 
claration, as a conſtant recognition of 
that conſent, which is the parent of 
all good Laws, and juſt obligation 
to obey them? Let us too, in further 
proof of this aſſertion, recollect, that 
whenever either of theſe” pat ties is 
wanting, there can be no Law); and, 
therefore, no obligation of equal fores 
and extent with thit of Law. 4 
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cg. a8:51Fronvothis) Iconeartence):iof 
ihe hren States IN cahe Reälmitsitz 
thatms Ad of Parhament is oonſidered 
by Lord Halen as arkindÞ! “ of Tri- 
eaqpartite Indenture:“ there are other 
eicpuinſtances (us vou will hear pros 
Ently) that will juſtify this analogy; 
ſetiuprbetwreen tht form of à Contract 
by Peed, and that * Act of url 
Aman dune sg % eg 
-:Franm this eſſential ma 
makiog.-of Laws to bind the:.Perſond 
andi Properties of the Subject, it is 
ihat Patents creating Forfeitures are 
rid that Ordinances are diſtinguiſhed 
ſrom Laws; that, in ſeveral Inſtandes 
things can not be done by Proclama- 
tions: it is for the ſame reaſon, that 
Becleſiaſtical Candns, unconfirmed by 
Parliament, do nat bind the Laityi 
berauſe the King id ithe only part of 
2 that has a ſhare in 
5 paſſing 
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pafßug ; them. t ati fon this reaſon too, 
that ithe King himſelf can not Apen 
wit, Laws, becauſd, the King alone 
cam not paſs them: and (Bete a yd 
private Contracts) nothing leſa than 
the; power that creates the ahliga- 
tion is ſufficient to diſſolve it. 
think it very clear; from the grounds 
Ii ſet out on, that; in this reſpect, 4 
ſpeak only the genuine Language of 
the Conſtitution; without the loaſt in- 
ftingement of the Prerogative, which 
is a juſt and valuable part of it. This 
nice ſubject, I know, has, at times; 
been obſcured by controverſy; in this 
light ĩtaadmits of none: I wiülunot 
reaſon upon it a 4 doubtful magtet; 
The power of Parubnt, which forne 
have: confidered as Niſpenſatibnz/ land 
from an admũüſſidn f this ſort have l ars 
gued to the admiſſion o all others} 
does not * alli; For this power 
1tHte is 
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is one of the intent Pibrogativesafalle 
"Qrown'; and fo fut is it in its nature 
From a diſpenſation with a Law, that in 
mouſt eaſes it. is ſubſequent to a corvio- 
tion by Law and in no caſo diſpoſes 
of any right veſted in the ſubject, Bot 
I muſt again tepeat it, that this power 
of the Crown is part af the Common 
Lau; and, therefore, muſt, in all 
oaſes, ſtand its ground, as Common 
Law ddes, unrepealed by Parliament. 
Boſides, the notion of a diſpenſing 
Pow¾er, being fa directly againſt tlie 
Oonſtitution ; there are other reaſons 
duced from the Conſtitution that 
ceaſs to make it oligible in itſelf. 
Phe King has his remedy! in the firſt 
inſtance : if he witht holds his aſſent, 
the Law cannot paſs. And in this 
view, a diſpenſing Power would be 
wrong, as reſcinding his o-] n Acts; 
-whiqh-is never done even in Grants of 
30 8 the 
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the Crow n, whete h raud appears 
to have beet i practiſed in obtaining 
them; And yet, withoſe caſes;::4he 
Intereſt is only) dhe King, and the 
Grantée; whereas in Acts of Parlia- 
ment, the whole: Kingdom has a con- 
current Intereſt, with the King ee and 
they (or their Repreſentatives in Parlia- 
ment) are makers of the Grant. I 
muſt eloſe theſe obſervations with ae 
knowledging, that they were never in- 
dead more unneceſſary than at preſunt: 
and if the Nractire of former reigns, 
was never in danger of being miſtaken 
for Law in the future, I would not 
have ſtopped to make tem. 
8. 31. I muſt; now proceed a little 
mote: particularly to the Form and 
the matter of theſe Laws s. 
This bono M00 the three Eſtates 
of the Realm, which: is: ſo neceſſary 
to the validity of an AR of eder 
al 7 has, 


_« aid, den mots in be Form, gf 4 
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| has, however, been applied in ſome. 
caſes; (too ſeverely, I will. not ſay, but) 


too, inattentively, as the teſt af the 
genuine nature of ſome anticnt Sta- 
tutes. Some of them, it has been 


% Royal Grant, than a Public Law,“ 
Nay, to put the objection in the 

ſtrongeſt light, we often meet with the 
very words, Rex Statuit, &c. in the 
beginning: which, it may be ſaid, 
look more like the Acts of the Crown, | 
chan thoſe of the whole Parliament. 
Thoſe, who love to argue, may, per- 

haps, borrow a collateral circumſtance 
in aid of this, ſtyle of the Law and 
tell us, that it was not only the, mere 
Act of the King; but on the Petition 

likewiſe, ingen of, appearing to ng 
Before 1 — ſubiantial — * 


to chis objection; as I imagine you 


iS your- 


Io 145! 
chr (ﬆ — a 
Joh as every Bly miſt, fron WHAt” 
bas Beet fall! tit a- thit db r Me Bad 
tonal concurrent is really" uſec in' 
paffing every Ack of Parliament; let us 
compare the Form uſed at this diy, 
with "thoſe of the antieht Acts. 
Ih every Act, paſſed at this day, wie” 
| red} It is enacted by*the King by 
. and with the advice and eonſent of the”? 
| Lords Spiritual and Temporal, and 
} Comtmons, &c.“ It is enucted by be 
Kig! ln chis ſenſe the Las may 
be eilled, if you will, the Kings“ 
Laws: but they ate mote em phatically 
ſtyled the Laws of the Realm. Well, 
but let us weigh tho force of the words 
0 enacted by the King,“ and conſider- 
the preſent objection. If We wertete 
ſtop here, it muſt be allowed the pte- 
ſent Form Would be exactly the famie 
n that Rem e in che- 


31 


old Laws. What: then is the conelu- 
ſion? That we muſt, both in Antient 
and Modern Acts, look out for ſome- 
thing further than theſe words, before 
their authority is admitted as deciſiye 
and ineonteſtable: and at the ſame 
time, that theſe words are no more 4 
diminution of the Legiſlative Authority 
of the Acts, in former Reigns, than 
they are of thoſe paſſed at this day. As 
well may it be ſaid, by the bye, that a 
Money-Bill, which always originates in 
the Lower Houſe, is a mere act of one 
branch of the Legiſlature in excluſion 
of the other two, becauſe it begins 
« We your Majeſty's loyal Subjects, 
% the Commons of Great Britain, have 
< reſolved to give and grant unto your 
«« Majeſty the ſum herein after menti- 
e oned.”—But this reſolution of the 
Commons is immediately ſucceeded by 
> if heed "= 
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it into a Law in conſequence of 
which the enacting ſtyle runs, as it 

does in all other acts. 
des eee neh 
510 ef the words, being a ſupport to 
this argument in Antient Acts; many 
Modern Acts (and moſt Private Acts) 
have the very Language of a Petition, 
tho' it is not ſeparate as formerly, 
Every Seſſion you may ſtill read in 
the Commencement of a Law. May 
it pleaſe your Majeſty that it may be 
© ęnacted: then the King anſwers, 
% And be it enacted, by the King's 
moſt Excellent Majefty, by and with 
the advice and confent of the Lords 
Spiritual and Temporal, and the Com- 
mons,” &c. And where, after all, is 
there any thing, in the Form of a Pe- 
tition, that derogates from the Freedom 
and Dignity of the Conſtitution? The 
1 Aſſent muſt be aſked in form or 
K 2 in 
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in effect to every Bill: when aſked, 
may be either granted or refuſed. 80 
that in reality, ſubſtance, and effect, 2 
Petition and Anſwer. muſt intervene 
between the tendering the Bill for the 
Royal Aſſent, and the obtaining the 


Royal Aſſent, in paſſing the Bill into 
a Law. But let us obſerve, at the 
ſame time, the Dignity and Freedom 


of this: Conſtitution is remarkable in 


this; that tho! the Royal Aſſent muſt 


be obtained to every Law that is paſled, 


: and the King is ſaid to enact ; yet that 
whatever he enacts, muſt be by the ad- 
vice and conſent of his People: and 


tho' he may refuſe his Aſſent to a Bill 


that is tendered, yet he can make no 
Law that is not firſt tendered by them. 
In ſhort, that he may n reject, * 
never does propoſGmmeJQQ. 
Getting rid then of this Ain * 
an — let us come to the ſub- 
„ „ £-N 4 ſtance. 
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ſtance. And here, conſiſtent with my- 
ſelf, I hall own, that hen any Act has 
not the coticurrence of both Houſes of 
Parliament, it ceaſes to ba a Law. And 
in all theſe, ſeemingly anomalous Acts, 
(of which Lord Coke gives many in- 
ſtances in the Princes caſe) the Par- 
liamentary conſent, is to this day made 
the Teſt of their Authority; and it 
will always be found on the face of 
them, tho' it varies from the r 
"Tn uſed at preſent. 
Sometimes (as it has been well ob- 
ſerved) the aſſent of the Commons is 
not mentioned in the Enacting Clauſe of 
Acts of Parliament, throughout a whole 
Reign; but only in the general Preface 
of all the ſeveral Acts paſſed: at that 
time: and as the ſeveral Branches of 
the Capitular (if it may be called ſo) 
however diſtinct in theit ſubjects, have 
no break, or even any intervening 
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of one Eſtate is fatal. This variance 
is ſtill more accountable, when we 
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t punctuation on the Roll,” chey muſt 
neceſſarily have a reference to the Pre- 


face” which declares their Enacting 


Authority. Sometimes the legiſlative 
conſent is deſcribed by general words, 
ee the Authority of Parliament.“ 
Sometimes by an enumeration of the 
particulars of which the Parliament 
conſiſt. And in theſe recitals, I re- 
member, Lord Coke ſays, an omiſſion 


conſider, the Parliament itſelf was fa 
differently deſcribed in different ages; 
it was called Cancilium magnum Con- 
cilium fidele ſubditorum Curia magna 
Cammune Concilium Aſiſa generalis. 
The name of Parliament, it is faid, 
came in with the Conqueror: and any 
one, Who would infringe the authority 


of antient Acts of Parliament, ſince 
| * time, becauſe the aſſembly Which 


com poſes 
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eompoſes it, | is ſo variouſly deſeribed, 
may with greater reaſon- deny the very 
being of any thing like a Parliament 
before that time; becauſe there is no 
ſuch word to be met with in our an- 
tient Annals. But ſuch trivial varia- 
tions in the ſtyle of the Parliament, 
or the title of a Law, no more conclude 
againſt the authority of either, than 
the variety of places would, in which 
the one has, at different times, met to 
compoſe the other. The aſſemblage 
of the States of the Realm, as effec- 
tually formed a Parliament in early 
days, when they met in a Convent, in 
a Caſtle, or on a Plain, as when they 
became fixed at Weſtminſter. We 
are too good Engliſhmen, I am ſure, 
to diſpute the validity of Magna Charta, 
becauſe it was paſſed in a Meadow. 
In ſuch caſes, the only weight of tlie 
Argument lays in the bare ſound of 

eqn. K 4 the 
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the words. Beſides,” we too have our 
collateral circumſtances, as well as the 
objectors Such Acts exiſting among 
he! Parliament Rolls, the writ that 
iſſued to proclaim them being ſtill ex- 
tant; and many other nicer particulars 
might be alledged, if this argument 
wanted aſſiſtance; and they could be 
mentioned without ſpeaking too much 
in the Language of my Profeſſion; 
-which: I promiſed you 1 would not; 
tho, I fear I may have partly tranſ- 
m—_ already [ond hoot DIAoIAT 

8. 32. I do not know how it hap- 
h paniodyr but I have in part taken-yau-to 
view the inſide of an Act, before: we 
have ſurveyed the out⸗-works. But as 
hat I have ſaid, ariſes from Form, it 
may be excuſed; tho it is a Form that 
, conceals FRO of the utmoſt con- 
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I need not dwell long on other mat- 
ters of Form, the manner of promulga- 
tion, and the different parts of an Act. 
Till che Reign of Hen. VII. (I think 
about the 11th). the Acts of the whole 
Seſſion were proclaĩimed and regiſtered 
in the County Court, in conſequence 
of a Writ iſſued to the Sheriff: and 
any one might read or take copies of 
them. The Art of Printing being 
then pretty well eſtabliſhed, ſuperſeded 
the old method of Publication. Con- 
venience introduced this uſage; tho 
the old one is not altogether laid aſide: 
ſomething like the old one being ſtill, in 
many caſes, directed by the Acts them- 
ſelves. As reading them at Pariſh 
Churches, Quarter Seſſions, or Aſſizes. 
An AR, however, was in force, be- 
fore the Proclamation, or, as we may 
ſay, in larger terms, independent of it. 
This was expreſsly determined in a 


great 
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great Caſe, in Ed. III. time, cited by 
Bord Coke, to warrant the poſition. 
And Lord Holt, in the latter end of King 
William's reign, clearly admits (if he 
has not added to) the doctrine; by ſay- 
ing, that tho Laws uſed to be proclaim- 

ed, yet that was but an Act of Grace.” 
Nor can it be ſaid this was making 
2 Law to be in force before it was 
promulged; which would be contrary 
to natural Juſtice: but it was, I con- 
ceive, the idea of the Conſtitution, that 
every man in the Kingdom was preſent 
at the making of the Law, either in 
perſon or by Repreſentation; and con- 
ſequently every one who was not actu- 
ally preſent,” might by the Repreſenta- 
tive be informed of the Laws that were 
made. This idea ſtill continues; and 
its conſequences ſeem to be the ſame. 
In fact, many an Act does commence 
before it is printed: and the general 
7 rule 
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rule of Law is; that all Acts are in force 
immediately from their being made, 
unleſs any future time ĩs fixed by the 
Act itſelf, The obſervation, however, 
in the Law Books, that all Statutes 
46 refer to the firſt day of the Seflion, 
e unleſs it is provided otherwiſe in the 
“ Statute itſelf ;” I ſuppoſe relates 
principally. to the manner of citing 
them in Pleadings ; fo as to avoid the 
nicety and error in diſtinguiſhing one 
day of a Seſſion from another. Can it 
mean that the Law ſhould have a retro- 
ſpective operation, by being in force 
the firſt day of the Seſſion, when moſt 
likely it was not then in being; and 
define the qualities of human actions 
by an ex poſt facto proviſionꝰ 
Theſe two Methods (of publication 
by Proclamation and Printing) confi» 
dered together, account for our Statute 
Books going no farther back than 
Magna 


* 


'BUNOMUs: 
2 that being the oldeſt 
Roll remaining in the Tower. Aud 
yet ot the other hand, the ſame con- 
ſideration ſhews why many may be in 
Private Books, that are not extant on 
Record or recogniſed in the public 
collection: as the firſt manner of Pu- 
blication diſperſed ſo many copies; 
tho the originals were loſt or deſtroyed, 
copies enough might remain to conti- 
nue them in print. e 
Printed Acts anſwer very well the 
common purpoſes of information; but 
in ſome caſes, it may be neceſſary to 
appeal to the Record itſelf. Where 
they differ, that will have the fame 
preference as every original has to a 
— and the ſuſpicion of incorrect- 
'nels, „ is far from being ideal, as any 
one Ain ſee by Tooking over the Cot- 


ton Records; and much later i inſti 
tt+ | 1141115 | 60817 


ces. 
1 pro- be 
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90 Ak cine now, in a few, words, to 
the title and the component parts of 
the Act: and their Kehren force in 
conſtructions. R 

. The title is now a kind of "pms 
of the Act, containing the general 
ſubject of it; and the Act itſelf is de- 
noted and cited by the Reign of the 
King. The antient Statutes were, from 
ſome particulars in their Form, called 
Charters or Ordinances — ſome took 
their name from the place where the 
Parliament was held, as it was move- 
able in thoſe days: as the Statute of 
Merton, Glouceſter, Winton, Weſt- 
minſter, &c. — Some are generally 
known from the initial words, as the 
Statute .of Quin emptores Terrarum, 
and of Circumſpecte agatis. Many from 
the Subject, as the Statute of Fines; 
the Statute of Wills, the, Statute of 
Frauds and Perjuries. The Romans 
named their Laws (you know) either 


7 5 from 
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Lex Pompeia, Lex Cornelia; ſome- 
times from the Tribunes during whoſe 
adminiſtration the Law paſſed; (which 
comes neareſt to ours) as the Lex- Di- 
dia- Lirinia; or from the Subject, as the 
Lex Agraria. From the firſt propoſet 
we have none: it would little ſuit the 
nature of our Government, tho' it was 


Law; and by his Name and the Year 
df his Reign they are properly known 


can recollect but two in inftan- 
ces of Acts that are known from 


private Perſons; Poyning's Law, and 


the Coventry Act; and they are with 
far different views. I own, it is a 


matter of curioſity to know the par- 
ticular occaſion of an Act; or the firſt 


propoſer of a Bill, which is afterwards 


enacted into a Law: but neither can 
be known from the Law itſelf. Con- 
fidered 


well fitted to theirs. The King, by 
adding the Royal Aſſent, paſſes the 


* 


DIALOGUE IH. 143 


fidered as Laws, they are alike the 
creatures of publie Authority; and 
« as indiſtinot as water is in water. 
But theſe Laws, like Rivers which, 
when they fall into the Sea, become a 
part of that collection that inveſts the 
globe, are yet often to be traced to 
ſome private and far diſtant ſource; 
were once, perhaps, the firſt hints of 
a ſingle perſon, tho' private wiſdom at 
length is undiſtinguiſhed and lot in 
public authority. And thus we may 
revere the memory of thoſe, whom 
tradition hands down as the propoſers 
of any Law; tho' we do not (as the 
Romans did) name Laws after them, 
or embelliſh their monuments with the 
Legum Latarum tituli. $1325 
The ſubjects of our Acts are often 
of a miſcellaneous nature; and ſuch 
are known in practiſe by the name of 
Hatch pot Acts. This practiſe, it — 


A = Shak, Anton. and Cleop. 


prevailed 


hy, n — — — * 


m_ we Ot LEAR Py i" 


— among OR Romans, i 
prohibited by the Lex-Cœcilia-Didia, 
which Tully. ſo freely cenſures, Quer 
legts ententia niſi berc, ne fopuls ne- 
ceſſe ft in conjuncbis rebus compluri- 


mis, aut id quod nolit accipere, aut id 
guod velit repudiarr? This objection 


is prevented in our Laws by the man- 
ner of paſſing and promulging them. 
And with regard to proſecutions, where | 
it would have moſt weight, each clauſe 
is conſidered as a diſtinct Laws; and 
therefore, in this reſpect, He that 
* offends in one point may not be 


4 « guilty of the whole Law,“ ſo as 


to be liable to the e of the 


| Whole. 634 | , 


. The fond cm 2 


of an Act, are the. Preamble, Enact- 


ing Clauſes, and Proviſo's.” The Tithe, 


our books ſay, is no part of an Act, 
| which made me mention it before 1 
came to cheſe. 


This 


. 


CRC 
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This reſolution. of an Act into its 
component parts, is material in prac- 
tiſe; becauſe in conſtruction theſe parts 
may either explain each other, when 
conſiſtent, or controul when oppoſite i 
and greatly alter a conſtruction founded 
on particular clauſes only. 

The Preamble (we are told by Lord 
Coke) is a key to open the meaning 
of the makers of the Law: and yet 
later authorities have been very far from 
conſidering it as the maſter-key; which 
it cannot be, unleſs the Preamble was 
in all caſes co-extenfive with the Pur- 
view or Body of the Act. And it 
ſeems to be determined with the utmoſt 
propriety, that the Preamble ſhall not 
_ reſtrain the operation of the Enacting 
Clauſe. The intent of the Preamble 
is to ſhew the reaſon of the Law; 
but there may be many very good rea- 
ſons, not expreſſed, or appearing ex 

Vor, III. L poſt 


of. maar 


. 


poſt FaQo, to ſhegyithe villity off the 
Lay,, beſides the particular _ miſchief 


| or occaſion of the Law aff} igned in, the 


Preamble, They will be ſo ; many 
juſtifications of the Legiſtature's Wiſs 
** and foreſight. 2m c gainsgo 

"The giving any reaſon for. a Law, 
is a kind of indulgence; ; it is painting 
Fe lus in the mild form of Her- 

ſuation : ſo your friend Tully has 175 


hoe quoque legis putavis efſe, perſuadere 


aliquid, non omnia vi ac minis. cogerts 
But it would be greatly abuſing his 
indulgence of the Legiſlature, 0 fun 
it againſt itſelf, by. miſtaking, a com 


mand for mere advice. SR of 
Whoever is at the pains of looking 
back on the old As of Parliament, 
will meet with ſome | Preamhles of 2 
very fingular nature. 1, remember one 
in an Act of Ed. VI. embelliſhed, with 


all, the flowers of a poetical ſimile; 


5 þ another 
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anötlter id Eten: VIII. Envenomed w with 
the actfmbny f 4 Libel- 86 that it 
4 Preamble in evety cafe is to be con- 
Reed ab a Key £6 the Act, it will, in 
ſotnte inſtances; be of 4 as much uſe "in 
« opening the meaning of the Ack. | 
ai the key of that tea-cheſt would be 
to the doot of the Houſee. 

The Enadting Clauſe being the © 080 
ratibe, Vital part of the Law, muſt 90 
cottlidered, when we are quite clear 5 
Förde. 

The P Hes or saug of the at; 
ars (as their name implies) exceptions 
of particular caſes, from the generalit ty 
of the Law. TY all ta 

I Will make bply two obſervations 
on tHEſe formal Parts of a Law: 1. 
That they are all o many NE 
fotms, unknown to antient Laws: 4 
tendeney towards perfection that can 
only" Be the growth" of time. No 
Hions L 2 Act, 


© & 
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Ac, it is ſaid, had 4 Title, of the pre- 
teur Kind; till 11 Hen, VIII. Pre. 
ambles begun to be conftant about the 
time of Ed. III. and Proviſoes dre of 
no very long date. 2. That an Act of 
Parliament thus analyſed into its partz, 
is, in this reſpect alſo; like a Deed; 
the Premiſes correſpond with the Pre- 
amble; the Habendum, Clauſes of 
Rent, are, we may ſay, its enacting 
part; and the Condition and Excep- 
tions of a Deed, are like the Proviſoss 
of an Act. Nor is the purſuit of this 
analogy altogether fanciful, the rules 
of conſtruction having often the ſame 
agreement as the parts themſel ves 
Thus an implication only in the re- 
miſes ſhall no more controul the Ha- 
bendum, than à particular Preamble 
all a general Enacting -Clauſe; band 
à Condition or Proviſo repugnant to 
2 Deed or an Add, is equally[yoid. 
ro BR 
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In a Deed, as well as in an Act of 
Parliament, Form has been the growth 
of time. Whoever, compares the parts 
of a Deed, as modelled in the firſt in- 
ſtitute, with the antient Deeds in the 
Formulare Anglicanum, and other books 
of antiquity, will ſee the novelty of 
many of thoſe parts; and admire the 
fimplicity of our Anceſtors. There is 
one thing, which, perhaps, you will 
be ſurprized at, and after all forms 


mentioned, think an Act is very defi- 
cient in, that no Ad of Parliament, I 
mean the original Roll, has any flops 


or paragraphs: ſo that any argument 
drawn from the influence the ſtops 
have on the ſenſe, or any alteration 


inithe'legiflature's meaning, occaſioned 
bydividing Clauſes, falls to the ground; 
and is to be imputed to the invention 


or miſtake of the Printer. And indeed 


unpleaſing to the eye, or diſguſting 
L 3 as 


—— — 
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 geverality of printed d. Books, theyp are 
neceſſarily omitted in, Needs, and other 


Records as well as in acts of Patlia- 
ment, Hib 515 790061 1 990 Sword 
Wy rs I am now. at length come to 


the abel, and other material qualities, 


of Acts of Parliament, and ſhall then 
conclude with ſome of the moſt, gene- 


| ral rules of conſtruction: as to Which, 


IL. muſt, remind Palicrites beforchang, 
that my engagement, with you, Phi- 
lander, diſcards all thoſe ſubtleties that 
have erept into our Law Books, about 


pleading and reciting them: much Jeſs 


ſhall I be expected, even in the com- 
paſs, of theſe obſervations, to be as full 
and preciſe in diſcourſe, as 1, would, in 
an expreſs treatiſe on this ſubject. ,., 


'+H The moſt popular diviſion, ;of, Acts 
of Parliament, I can think of Ariſes 
| from. conſidering them as publie a 
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ptivite ; tem porary ot perpetitat re- 
mediar or explanatory; in alfrtilhcs 
of it! derogatioh of Common LAW. 
The diſtinction of Acts, ples 2 
Private, regards rather the difference 
of the object, than the extent of the 
obligation. And it principally affects 
their notoriety, evidence, and manner 
of being recorded. That is to ſay, Pri- 
vate Acts are not printed in the Statute 
Book, ate not the immediate objects of 
judicial knowledge, nor inrolled in 
Chancery as the Public are. But this 
diſtinction introduces no inequality 
with reſpect to their binding power. 
On the other hand, tho' ſome Acts do, 
in reality, extend their obligations 
much further than others; yet, upon 
that account,” they make no part of 
the diſtinction here laid down. As 
ſot inſtance, an Act that binds Tre/antd 
6r the Plantariont, and another that 
* „ binds 


— _—_— 1 5308 * * is * — 1 
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biads; England only, are equally: public 
Acts, bn 29 flom bus: 978 5113 9201 
os that immediately concern all 
the people, ate [ſaid to he public Acts: 
-ando therefore; thoſe Acts that relate 
only to particular places, and to parti- 
-eular, perſons in a private capacity, or 
to one ſpecies of the Commudity 
in a Politic capacity, are, in their 
nature, Private Acts of Parliament. 
This definition, which: I have col- 
lected, not without ſome pains, from 
the infinite variety of caſes. in q our 
Books, will, I hope, prove adequate 
and comprehenſive. Lou will eaſily 
ungerſtand by it, that ſome Acts 28 
to particular clauſes, ma be both pu- 


blic and private. As the Statutel of 
King James, that diſables: all Fopiſh 


Recuſants from preſenting to Liuings, 
is a public Act; yet che clauſe in it, 
Arad gives their Preſentations to-ithe 


Univerſities 
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Univerſities reſpectively, is in its na. 
ture private: and muſt be pleaded or 
ex preſly found in order to be taken no- 
tice of by a Court of Juſtice: So the 
Clauſe in the Act, paſſed the other 
duy, for ſecuring the property of Mr. 
Hogarth's prints to his Widow, it is 
evident, is private; but the Act itſelf, 
made to amend and effectuate the Act 
of the late King for the encouragement 
of the Arts of Deſigning and Engrav- 
ing in general, is in its __ RR 
public Act. 'T ln PAT. 
The diſtinction itlelf, en public 
and private Acts, was introduced in the 
reign of Richard the Third: private 
Acts being then firſt ranged by them 
ſelves. At this day, many Acts private 
in their nature, are expreſly declared ta 
be public; which circumſtance com- 
municates to them the judicial conſe- 
eee I have already mentioned; 
31159105 5 


354 HE UN ON 81 
but does not give them ar place in the 
Statute BoB 98605 
bnh. 35. The next light in which 1 
Propoſed: to view Statutes, was ag 0 
theit duration; they being either perpe- 
tualtor temporary. Generally ſpeakitg; 
an Act, when no time is fixed for its 
commencement, is in force as ſoon as 
itlis paſſed; and when its duration is 
not limited, is in its nature perpetual. 
So that · it muſt either expire in poifit 
of time, or be repealed by a ſubſetjuent 
Act, before its obligation can be diſ- 
charged. It is plain then, Time alone, 
that weakens moſt things, will, of jit- 
ſelf, not affect an Act of Parliament. 
Every body knows there is a Statute 
paſſed in the reign of Ed. III. as frei 
in its obligation, as if it was paſſed at 
this day. Nor will bare want of uſage; 
any more than length of time, he able 
to repeal an Act of Parliament. Fim, 


and 
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and the Manners of- the Agephrvay 
change the ſituation of things and the 
objects of an Act may vaniſhg and 
then the proviſian of the Law! muſt 
ceaſe. But hile the objects of an 
me the Act itſelf remains 
in force 1 94 on ade, HA d 
8 And we wot May be obſerved, ĩs 
the caſe with the Common La atſelf. 
Many of the old modes of proceeds 
ing are diſuſed, becauſe others; more 
ſuited to the times, are come into their 
room: but the others are not aboliſhi- 
ed becauſe immemorial uſage, un 
contradicted by parliament, remains 
Common Law. Thus (Policrites will 
remember) moſt of the real Writs have 
fallen into diſuſe by the practice of 
Ejettments, the great uſe of Perſo- 
nal; Actions, and practiſe on Motions. 
Thus Villenage, Trial by Battle; Wager 
1 and Attaints, ' have long been 
l diſuſed; 
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difuſed; hut were never, that I know 
bf, aboliihed by L VW. 
2:[$3036a/The third diſtinction Ihe 
tioned was that of Statutes conſidered 
as Nemediul or Explanatory: either 28 
they are introductive of a new Law; or 
declare, explain, and confirm an old 
one. This diſtinction muſt be confined 
to Statutes, - compared with one and- 
ther; or it would anticipate What I 
have next to obſerve. I need not en- 
large upon it, at preſent, becauſe it is 
caſily e . its conſequens 
See amo 903 10 

* The . Adincien, which 
Dada reſerved till laſt; is either vas 
Statutes are in Afirmanee; or in Dero. 
gation of Common Lau. It is this di- 
ſtinction that furniſſies _ rules of 
Fantnnion. angaben 2TUTER 

Many of the old Statutes (ai is well 
known). are no other than declarations 
Nee 8 | 
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of the Common Law. Such are thi 
great Charter, the Declaration of 
Rights, 1 Will. III. with many of the 
Statutes in Ed. IJ. reign 3 and number - 
leſs others, both Antient and Modern. 
A Statute that is affirmative only, does 


not take away Common Law: the 
Common Law, therefore, notwith+ 
ſtanding a new remedy given by Par- 
liament, ſtill remains, unleſs there is 
an expreſs or implied negative; and 
the right in a courſe of Juſtice may 
be aſſerted, either in the beaten track 
of the Common Law, or the new 
Parliamentary Mode of Proceeding. 
But affirmative words in an Act of Par- 
liament, do always repeal any former 
Proviſion or Mode of Proceeding in 4 
former Statute, where they are in * 
nature inconſiſtent. oif>u1ftas 
There is that great &mplicity had 


n in the Common Law. that 
b 2 Lord 
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Lord Coke has gone ſo fat as to uſſert, 
(and or Bacon nearly feconds Him 
in Ubſtrving) that he never kHb w 
etw on iqueſtions ariſe” merely guε˙νο¹j 
„ Oommon Law ;? but that theyrwere 
<- moſtly owing to Statutes illi penned 
and overladen with Proviſoes.” This 
obſervation, even at the time it was 
made, does not ſeem altogether uſt; 
it means to aſcribe the multipli- 
eity of queſtions prinęipally to the 
inaccuracy of the Statute Lawgni for 
ſome that have been penned i itht 
plaineſt language, have been produc- 
tive of as much controverſy as an 
The truth is, it is not in the provinbe 
of language, or human penetration, to 
exclude doubts, ambiguities, or ed. 
ſions; where people think it their in- 
tereſt to make them. A more curious 
and endearing obſervation to recem- 
u Hor Common Law, the ſame 
38. author 
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author bas given us; when he fays} 
that the: in ſome points the Common 
Law has been altered by Acts of Par- 
liament ; yet in revolution of time, ihe 
Common Law has, in thoſe very 
points, been reſtored to avoid inconve- 
nience. A moſt forcible,” tho' ſilent 
panegyrick ſurely on the wiſdom of 
our Anceſtors, in framing their legal 
Conſtitution, when Time itſelf ſides 
with Antiquity; and regulations after 
haring laid dormant for ages, are 
thought neceſſary to be revived} 57110) 
$538; Theſe obſervations,” you wilt 
allow, extremely well juſtify the great 
rule in qur Books, that makes the Com: 
mon Lau the baſis conſtructiun in 
all caſes whatever; that ſuppoſes the 
Common Law to ſubſiſt, where it is not 
expreſsly or virtually repealed; and by 
theſe means makes one confiſtent har- 
monious Syſtem of the whole Law. 
ochos Another 
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Apgtber rule, which, js. early, o 25 
ſame import, is, that all 555 FABRA, 
in gan materia, ſhall be. tak ken tagethe! cr 
conſtruction. . Thus, the: Bank capt. 
Laws, the Poor Laws, the Game Laws, . 
are; reſpectively conſidered as making, 
each. ſo many ſeparate Syſtems, ,,. ., 
Many rules of conſtruction are de- 
rived from the diſtinctions I haye e 
tioned; but are too minute aal BA 
tical, to trouble you. Wit. 
The only great and general rple, of, 


conſtruction, I ſhall add, is, that the 


ſenſe of every Act, and every, Clauſe 

in it, muſt ariſe from an accurate, rer., 
view of the whole; and from the {ptr 
rit rather than the bare Letter of, the. 


Law. When che meaning of the Ea. 


corrects, reſtrains, or enlarges the Mrd 
of it, We call it an equitable. nrg 
tion. And this ĩs an Equity; that, has 
hean > loan i 1 2 and Squntrieß: 

84914 It III a0 
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in the conſtruction ißttumcuts; „ ü 
is aiot the only oe mit Cult r 
Law are ac quainted With. It has Been 
touched on in many of our Law Books; 
but tis where better than in Ploivden:- 
The theaning of an Act, he calls the 
« Soul of the Law;“ and compares 
an Act of Parliament to a Nut: (1 Tee 
you laugh at the- good old Sage: he 
means a Nut, not in fize but in ſoliliuy) 
of this Nut, the ſenſe, he tells us, is the 
Kernel; the Words are dy" the Hſe 
or enn „ bbs act! tonne 
The only authentie anne of In- 
terpretation are the Judicial determi- 
nations of the Courts at Weſtminſter : 
concerning Which 1 ſhall be under a 
neteffity of ſaying a good deal hereaf- 
ter, as Lam apprehenſive what I have 
been faying, may go for nothing, 
if cheir nature is not more thoroughly 
explained than I have ever yet ſeen it. 
Vol. III. M There 
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There are other helps to the conftruc- 
tion of Acts, of private uſe rather than 
of public authority. Such are thoſe 
pieces, formerly in great vogue, cal ed 
“ 'Readings ;” and fuch too, in many 
caſes, are the hiſtory and manners of 
the times. "0 
F. 39. After this particular account, 
E ſhall, make but two obſervations. 
1. Concerning the objects of our Lans. 
2. Concerning their Sanctions. 5 
It 1s extremely clear any thing may 
be enacted by the Laws of a Society, 
that is not contrary to natural Juſtice. 
And yet we ſhall find many Govern- 
ments are more minute in explaining 
and defending by Law, Political Rights, 
than the Rights of Nature. The 
truth is, the former are the mere crea- 
tures of poſitive Laws; the Rights 
themſelves are created: in the other, 
poſitive Laws only give additional 
Sanctions. 
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Sanctions. This is re 8 true in 
our own Laws. JAS 
Imperfect natural Rights are very 
little the object of Laws. The Athe- 
nian Law puniſhed idleneſs at- large : 
our own, only as it affects Society 
by example, or in its conſequence. So 
of Drunkenneſs, in the bare commiſſi- 
on, and other vices,” that affect prin- 
cipally a man's ſelf. The Athenian 
and the Roman Law both puniſhed 
Ingratitude: this is a kind of Law un- 
known in our own State, I wiſh we 
could fay as the Spartan, in Plutarch, 
did of Parricide; we have no Law 
againſt it, becauſe we have no ſuch thing : 
but tho' the thing itſelf is too well 
known in every Country; with good 
reaſon, we have no Law againſt it: for 
a Law of this kind, muſt leave every 
thing to conſtruction. In all crimes, 
the guilt ariſes from the motive of act- 
M 2 ing ; 
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ing; bal the ae n ner e 
could nof ſo cafily be inferre d fom the 


eee Laws, as BOY are he 
make a large head in ſome 'Sy Relay! 
Our own are very ſparing in "Wk 8 TE= 
ſped : formerly there were reftraints 
of exceſs in apparel, diet, and retinues. 
And yet, however agreeable to reaſon 


and morality, ſuch prohibitions 1. 1 


WO 
certain circumſtances ; it ſeems _ 
in general, in a State like our own, to 
leave them to Reaſon, than reſtrain them 


by Law : becauſe ſuch Laws, 50 


315 


02 Sd 

ſtraining Commerce, introduce reate 

( Sk 

public inconveniences than they can 
ea 

revent b reſtraining in articu in- 

P! 8 in p Finvg 


ſtances, the exceſſes that may be the 85 
ſequence of Commerce. In a fenall Stat 
indeed, where its Frantic 1 17 


ar 

05 
invaſions from without, and w. Ra 
very ſlender or no o reſources 925 


commerce, 


DNN 


85 merce. fumptuary Laws are 3 
faxy tc to its very exiſtence; as for inſtance, 
21 OTL DIL 
in Sparta of old; and in the Swiſs 
Cantons, and Geneva, at preſent. In 
ſuch ſtates, it ought to be with the 
community, as it ought to be with A 
private, perſon of ſmall fortune ; Tully': 8 
Vectigal Parſimonia ſhould be a ſacred 
maxim: perſons in ſuch circumſtances 
ſhould compute their riches by their 
own moderation; and as the wife's 8 for- 


1311. JU 


tune is humourouſly reckoned up to 
the Miſer in Moliere, by her habit of 


917 ! 
virtue in ſparing thoſe expences which 


ſhe could bring him no portion to 
fopply. ,. 

F ormerly, Flattery and Lying were 
puniſhable : but they carry their own 
puniſhment! with them, by contempt 
and incredulity for the future. In all 
theſe, inſtances, Religion much better 
fp ies che place of Law: it reaches 


1107 | F 
M 3 the 
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the heart, where the Law can only re- 
gulate the actions; and thoſe actions 
only that more immediately affect So- 
cicty. It has the Rewards and Puniſh. 
ments of another World for its Sanc- 
tions, when Human Laws can have 
only thoſe of this. Happy, there» 
fore, it is for a Nation, when Religion 
co- operates with Law; and where, as 
with us, it is of the moſt excellent 
kind; and is eſtabliſhed by Law, in its 
utmoſt purity, at the ſame time it 
ſtrengthens and epfornee the Law ite 
WE: ll 
8. 40. And n the * of, Re- 
ligion, our Law (as indeed all poſitive 
Laws) would want one of its principal 
Sanctions. Rewards|.and Putiſhments 
have been by many Writers on Natuy 
ral Law, conſidered as the neceſſary 
guardians even of Laws themſelves, 
as en are of ä And yet, Por: 

ſitive 
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fitive Laws are, in themſelves, very 
deficient in one of theſe Sanctions, 
tho' large enough in the other. 

The neceſſity of Penalties is ſo ob- 
vious, that no Law is without them: 
and the more free the Government is, 
the more exact will the Law be in de- 
fining them. Our own Government 
is remarkably preciſe; the Puniſhment 
for Crimes, is, in moſt caſes, as fixed 
as the ideas of Crimes themſelves. 
And the Puniſhment of M:/demeanors, 
as diſtinguiſhed from crimes ſtrictly fo 
called, is rather diſcretionary, as to its 
quantity, than arbitrary in its nature, 
For even in the old Statutes, where 
it is Enacted, that an Offender ſhall be 
** puniſhed at the King's Pleaſure ;” 
the natural import of the expreſſion 
bas been reſtrained in Conſtruction, to 
mean the Pleaſure of the King, as ex- 
erciſed, in his Courts of Juſtice, by 
2» M 4 the 


es IE UNOMNMWMU S. 
the ſound diſoretiom of his Judges, Who 
are upon oath. And this diſcretionary 
power, as to the quantity of the Pu · 
niſhment; in oppoſition to a Sentence 
fred by Law, ſeems beſt left to a 
Court, in caſes of Miſdemeanors, for 
two reaſons; to adjuſt the Puniſhment 
tothe circumſtances of the / Offences 
and the quality of the Offender- 14 
tut Rewards, which ſeveral writers 
Have conſidered as another inſeparable 
Sanction of Laws, are very little known 
in our ſyſtem. There is, indeed, an 
implied” Sanction, which, tho' greater 
than any poſitive one, is not hat uch 
writers would mean; that is, the pro- 
teltion and immunity of Civil Govern- 
ment, the conſequence of Obedienee. 
his, it is true, belongs to all>Eaws, 
but cis found, in Practice, to be too 
bak to anſwer the notions of a Sganc- 
tion; as weak as the natural Sanctions 
n c = 
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of Virtue and Vice, ariſing from the 
happy conſequences of the one, or the 
ill conſequences of the other, to the 
health, fortune and tranquility of Mo- 
ral Agents. This ſhews therefore, that 
Civil and and Moral Virtue, to be firm 
and unerring in their courſe, however 
they may accidentally ſeparate in their 
paſſage, muſt both flow from the ſame 
great ſource, and ultimately tetmi- 
nate their view by the ſame great ob- 
ject; the principles of IE and a 
future State. 00 
But notwithſtanding the BE 
in the influence of implied Sanctions, 
Laws, are, in very few caſes, provided 
by eur Laws: principally (IL think) in 
thoſe extraordinaiy caſes, where the 
s execution of the Law creates parti 
<:cular difficulties; and at the ſame 

#-time, the neglect of the Law could 
10 Fc not 
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«© not” cafily be puniſhed.” For in- 
ſtance, the Law gives a Reward to 
thoſe who apprehend a dae 
or a Penalty to an Informer. Every 
man, by his connection with Society, 
is obliged, by the fundamental Con- 
tract, I may ſay, to bring a Rogue to 
Juſtice; Policrites has ſnewed, from 
Caſar, that our Anceſtors had an early 
notion of this duty in ſome important 
caſes; and made a Law for it. But 
every body knows, the difficulty and 
danger of doing it would, in moſt 
caſes, over - balance the natural motives 
of Obedience: and many an oppor- 
tunity of doing it might be loſt, with: 
out any evidence for the Law to im- 
pute to a particular neglect. ein 
therefore,” prudent of the Law to en- 
courage its own execution, in ſuch ex- 
emer and * menen, 
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What has been hitherto ſaid: of Re- 
wards, muſt be underſtood of them con- 
fidered as they are one of the Sanctions 
of Laws: and with us there are very 
few of this kind. It will, indeed, be 
ſome ſatisfaQion to think they ate but 
few, if there is any truth in the cele- 
brated Monteſquieu's reflection, “ that 
« great Rewards are a ſign of the de- 
« Cline of the Government ; becauſe 
« they are a proof of its principles be- 
« ing corrupted.” But in all Govern- 
ments it is proper there ſhould be a 
Power lodged ſomewhere, of rewarding 
extraordinary Services to the State. 
That Power, with us, is left to the 
executive part of Government, the 
Crown (unleſs we ſhould except, Re- 
wards propoſed by one or two Acts of 
Parliament for ſome diſcoveries in Sci- 
ence). And whether Rewards for pu- 
blic ſervices, appear in the ſhape of 

Ribbons, 


2 NN v a 
Ribbons, Peerages, or Penſions, they 
all flow from the extraordinary Grace 
of the e Crown, very properly ſtiled, in 


our ogy, the Fountain of Honor 
i 
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1 Hale no- done With the pr peine ipal 
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s not a word have 1 TROP of 1 thoſe 
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ihtetpretations of the Law, of which 
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u ſeemed ſenſible there i is a necel 15 
pig much in vindication, ad jo 3 
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which 1 heartily concur, with you 


T have known many, as little len n 
82 18 5 


Ck of Law as myſelf, 10⁰ upon 
them in the ſame light a8 the Ladyc of t he 
Manor's 8 Attorney, WhO to W be g 
* for not being able to alter the L aw 
« in her favour, aſſured her, how ever, 
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40 he could at any — prey ent, it 
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2 interpretat ions of Law all 


hay 0 are meant Tudicial Recor 5 
_ before hinted, were the KL 
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er of Common Law, and X= 


poſition of Acts of Parliament. _— 
crites will obſerve. I have not ſp 


od I - 41 HT IDC 
in con! ormity to many of our * 
ſ} . 4 18149 
who conſider theſe as one branc Ho 
10 3 


which in themſelves they are 


La 3 be I 
not, but refer 1 to a preceding Law, a 


bind only t the Parties, in each 2 


ds 
cular caſe, as. an authoritative expoſi 


100 1 "air © 


tio of the Law ; 3; whether the = 
_ on the Common Law, or on an 
& of Parliament. Fe or no determina- 


AL ik 


tion of one Perſon's caſe, tho its cir- 
1A 


cumſtances ſhould exactly concur, is &, 
direQlyt binding upon another, as to fab- | 
je& him to Puniſhment, for not obey- 


ing or ating according to it. But as 


wi f 2 


it 
2 


gOT 


me W s. 


it is probable ſucceeding Judges (bound 
on Oath to determine according to 
Law) will give the fame Expoſition 
of the Law, where ſimilar circumſtan- 
ees do occur; that determination | in 
one perſon's caſe, may in its conſe· 
quence be a Puniſhment if not obeyed 
by another; by putting him to the ex- 
pence of conteſting a matter already 
ſettled: and, therefore, it would have 
been but prudent, where the circum» 
ſtances are exactly the ſame, to have 
acquieſced in a former determination, 
becauſe that determination has made 
the Law known, in ſuch particular cir- 
cumſtances. 

This account of Judicial Decthiors, 
I think, agrees with Lord Hale's mean- 
ing — He, it is true, ranks Judicial 
Deciſſons as one Conſtituent of the 
Common Law; but ſoon after adds, 
that though they do bind as a Law 


between 
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between the Parties, in a ME... 
caſe in queſtion, till reverſed by Error 
or Attaint, yet they do not nale 4 
Law, properly ſo called. And tho! 
ſuch Deciſions are leſs than a Law, yet 
they are greater evidence of it, than 
the opinion of any private e 
ſuch, whatſoever, 

F. 42. This account, cho it may, 
have detracted from them, in the opi- 
nion of ſome, will be ſufficient to raiſe 
them in the opinion of others; who 
diſpute both the authority and the 
uſe of Judicial Precedents. I wiſh, 
for the Writers ſake, ſuch notions had 
place only in works of pure Fiction, 
ſuch as Swif?'s Voyages ; for Truth will 
not eaſily be laughed out of counte- 
nance ; but they have been attacked 
with more ſeverity, under the plauſi- 
ble colour of cool Argument. Some 
object to the uſe of any precedents 

whate 
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whittever : ötllers tb Ye unccttä inp 


164 chuttadicklon of then 
Tue firſt are auſwered by What 
has been already faid of the nature 
of Judicial Deciſions: „ that they 
are Expoſitions of the Law, 46 
it ſtands when the caſe happens“ 
It is the buſineſs of Judges u d. 
cert, not Jus dap.” And why ſhould 
not Hinitar Caſes have fimilar 8 9 0 


Gab e 220 n whe 


here was a e nn 
when theſe precedents wete firſt form 


ed; and the Detifion was fimply 
founded on the light of Reaſon and the 
circumſtances of the caſe. We ſcaſte 
need be told by Spelman, “ that in 
40 early days the Sages of the Law 
«judged many things ex wid er bons fi 
and their Judgment afterwards, a the 

Refponſa Prudentiùm among the Ro- 


mans, and the THE Code, be- 


E (© 
: came 
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cache Precedents of Lap to Poſtering, 
ſes will often ſtill occur unlike any 
determined, and are, therefore, .with= 
out: Pregedent: others will happen 
like cheſes and than theſe will. he the 
viſt Precedents in their turn. But 
3 Precedent muſt have a time 

to begin, that Chief, Juſtice argue 
very) ill, who admitted a Jurx, nat 
Plechaltlers, in a capital caſes and iſaid, 
why may we not make Precedents,, as, 
woll act hals that went before ut. Be- 
cauſe his Precedent was ſo. far from, 
being new, or ex quo; et bono, that it, 
way eontrary ta ſettled Law, from the, 
firſt age of the Conſtitution. That, 
Chancellor too who would have ads, 
vanctd the King's Proclamations into 
Laws don the maxim f all Preeedents 
hating: a. time to begin, argued a8, ill; 


Cole, in King. Jam preſence. 20508 
„Vol. III. N 5 And 


and5was: told fo: with Spirits by Lord. 
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obamdethis gibes me art dpporiunity:af 
overthrowing a notibmoctiht hagerape | 
intbs ur Books, othag)owhens a -tafe 
urffecyhiltis withour!PreoWentytho-bure 
Hun Gf Prevederit is gteat argümient 
wits: being againſt Paws! Phat! opi- 
| THd1® is now diſregarded : Very. dy 
new caſes ariſe, ahd are deter mind iom 
Meir wn teaſons 111 bas 
indeed the contrary world uten tb 
ſußpoſe, 1. That Reafon Had de titlg 
to do with Law. 2b Thatslay Ratet 
might exiſt without a Remedyote up. 
port it. The true Limitation I 4k, 
is this: in-a caſe} hat muſt hay daily 
Happened; the want ef Preredent Welt 
great argument; but in eaſes}! Whit 
the circumſtances could hardfyisig, 
it 38 hone at all. 2:17 20t 10 iH ow? 10 
The Determinatibn Wäll- in Melat- 
ter cafe, be, as Spelivian! ſays} i de di 
'#t Bend; and if a caſe; fiilar in PI˙t 
of circumſtances, ches occur hereafter, 

that 
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thaticaſnovll; if:romembered;bbrmade | 
uſrmof-as a Precedents & nomwondnogvo 
ch. A zus Thoſe ho ohjeR ta the qunr 
eartainity ot Preedfients); iſoundingetheir 
object ian on ſome aphEfanges aß truth. 
4 better intitled ſtoiche heard z1ibut | 
ltere is ſome fallasyi in this way: oh te 
guigg . They take Judicial. Deciſioas, 
and Printed Caſes, as equivalent and 
ſyngnimous a Which, it may he heaſily 
thawed, are by means ;thenſames 
and yet,, theſe latter are the ogreat 
{oures off, the, uncertainty and contrar 
ie icomplained of. But whagyer. 
fit, oanfounds them together, ang then 
draws;a gonclafion; as. 50 the uncertaunty, 
ofchoth; which flgys only from h 
might ag well; make, the confluence 
of two Rivers for the ſouręe of, both;: 
oxirpightias] wellnutge that there ig no 
ſueh thing sinnnataſe 88 fact, becauſe 
giggrent: perſons tig their nc f 
sgi 10920 3; = 2900811711911 the 
18113 
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ſame fact give ſuch various and 
often contradictory eyiden ce & W 
Judicial Deciſions, e pro roperly we 
Precedents : and Records alone are 
the proper Warrants of their anthorit ty. 
Printed Caſes, as the channel of 00 m- 
municating theſe deciſions, wha tever 
uſe they have in other reſpedts, | have 
no internal authority, but as ele 
copies of a deciſion on record. By t 
printed Caſes in Reports, tho infer rior 
in authenticity to Records, have yet 
many advantages: 1 That in 2 hort 


{103 
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cords : are ſo numerous, "that i it Prank 15 
poffible and uſeleſs 1 to  rranſeribe; read d 
or conſult them for : any time. EN The 
Records are the bare naked Deciſions 
and contain only the formal entries of 
Pleadings and Judgments ; ; whereas the t 
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Reports contain, in many important 
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bas eo day} 9vig it Intl 20 
| caſes, the ar uments FX; to the 


3.1 


ob on both oy 3 and the "reaſo ons 


ich determined the opinion of the 


2 SO! 
Court on that 12 on which the 8 
7110 flir 115 814818 7 


tion turned. 


»» {T1 | 
; An. accurate. account of caſes of 
T13VY3 


wei ht and difficulty publiſhed by per- 


ITE! Y 
253 from what aroſe within their own 
xperience, e can want no recommen- 


en with the Profeſſion; or indeed 
wit 55 men of Senſe. And the g roo 
old udge, whom I have often 7&0 
con, 805 from the Bench, as he has 
ſine , done in print, many of thoſe 
as indigeſted performances, affecting 
to e called Reports, which were, per- 
haps, nothing elſe than, as he expreſſes 

imſelf, © the rummage of dead men's 
papers, or the firſt eſſays of young 
4 authors. Has yet allowed a _ good 
| epotter to be a a Teal benefactor to the 
Public. Ile himſelf (if conſidered in 


N N 3 that 


e 210 2111 


is th ü Nd 
fir Nh Bin) vis dees 4 Confidbrabfe 


688.” a2quio2 OO es v0) bd ne lo 
© Bift na) Reports 6 ky be conſidered 
in Hobel Point df View? ard" cate 
out bf "the fret? track of che Sto» 
c w 4 m 6f "the more tbterft 
con all ercellent pier f kegals v0 
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oning, ang Whlcht are Capable f end 
tektainibg ay ohe, of à Hera Educa 
tion, with the ſmalleſt. inſi ght 39d 
: fi Mixp 427 Was” Such afe p 25 
Ty WE. Caſes in Hears 
Jil REport Gf Viägheh Und: PUR 
Wen s Wage 0 it, Nepetttz 
le A Lopiss, Mut be greatly dfb 
15. whar 4 the Ol inals- Werd. WME ae 
even told 00. that 5 ETA} Ink 
tons ws, in this Tpke Con facrabvly 

| be, a at Ted UONCHAS, race than 
. £0p3 pps, of whit he cpolke dpon the oh. 
e 5 cc Bat Boäg bt HE wand 
t 0 me us 266 jeu a 


imperfect; 
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of Sir Ed. Coke, as too *compendigus 
fem Ho rRpOHtin give, Ae jk 
te eur © | goy gufßcient x % trac 7 
eig cut g fore, of, Atgumęnt; 11 
Wash conſideratiqn that, induced 120 
to.Jeays,us thoſe excellent ſpecimens of 
bis ow. Mhich method has 215 
ind mang inſtanors, followed in ter 
umrs. 4 Fun! Rollei Sti ie QIT 
bude The: printed Reports, exit in 
d continued ſeries from. Ed. II. to th 
proſent, time. ; extremely Dee hl I nd 
defeciye: nd, (if ſome were e eh, 
out an perhaps ſame caſes only in 15 oſt.of 
them are chargeable, fo. cont 7 Ang; 
got ef hoipgythe, fquroe of, all that un- 
| crotainty which ſame a are f fond io Fobjee- 
ingrto, legs! feet; 5 pa 
they, wee collect Red; and, py — 49087 
6, anhnallx, Abycferſ ons Hinte 
the Kings and thence aequired þ a 
eg, N 4 : 
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A Year, Rooks} This, methad was 
attempted. t to be revived in the teignoof 
King James: and there is an ordinance 80 
be met with dated the Igth year of his 
reign, directed to Lord Verulam (Bacon 
and Sir Julius Cæſar, veſting in them 
the appointment of two perſons, nh a 
2 475 of 100l. each, and other particuy 
lars, as may be ſeen at length in the 
Regord in Rymer's collection. Lord 
Bacon ſeems to allude to this ein his 
propoſals: for the amendment oeh 
Laws: and this likewiſe. explains. ſome 
Mages i in his T-etters} lately publiſhed. 
ech hot find this method continued 
Jong; d 3 Reports, however, 
from th 8 title, ems ta hays, heen 
taken in virtue of this appointment 
855 The want of this Proviſion, if ĩt is At 
all to be regretted, is leſs ſo, fince that 
time; there being many co-temporary 
Reports, that give à tolerable account 
of 


D FAL 6 UE . #8; 
of tranſuctions in Weftrninfted- Hall, 
from that period. Tie "general as 
thority of Repotts'is how derived from 
the Tuprimutur "affixed to its title- 
page This männer of ſtamping an 
authority on Law Books, (tho the 
practice of licenfing was derived from 
the Inquiſition, and applied here firſt 
to books of Religion) ſeems to have 
ſuceeeded the appointment of *Re- 
porters, It was firſt done by the LGf d 
Chancellor alone. But about tlie lat“ 
ter end of Car. II. time, by the twelve 
Judges. The Imprimatur is uſua 
precetded by a teſtimonial on perſonal 
knowlege of the Repotter's general 
character in his s profeſſion; but that 
(like other general characters) neither 
fuppdſes the work free from faults, 
not excuſes what is faulty ; for after 
all, as IT have fd? the Report of one 
particular caſe, ſtands its ground only 


as 


mn EU NUDOM U 5.1 d 


20 ib ir pH agrenuble tocthe Re:. 
 eondt gubegener bite ampœatsf td vatyiie 
ixblance it loſds all its authority .es);- 
void 5. Dhefientibleiofoa baſt welk 
teper ted ſeem tei be A tue ſtatecoſ 
due facts j The truvs piut before athę 
burt? The manner in thich' it tame 
before the Court; Fhe true Determie 
nalioh 35 H he Namel and Date. II 
M eu ſometimes hear of Minideripe 
Reports, which have their ufd thei 
tkey creſt only in private hands a/ be. 
eauſd they are chiefly! Caſts within 
time" bf memory and! becauſe itheꝶ 
Keys ab d Menrptatiduim to point wat 
ine Record of a Caſe; the deter mina. 
tow of which: might otherwiſe have 
laid altogether dormmantgs (Hy 10 
sel now come to atiſwer the 
ji to the untertainty and contta · 
diction of Precedents. And it has been 
anbadye hinted, vl Hat tim uncertainty 


ar lis, 


2 
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| isd6ecafioned!<hivfhy byl che deſrcb of 
fFintzif! Reportage and varguing from 
caſes Unlike as; ifs they were wmlike) 
21 L ſhall admit however that, ſome - 
times;/the ſame points: have been log 
agitated; and remained unſtttled ac tan 
wilk take occaſion ito mentiot a Mord 
of Preesdents us entio. 1 104d 

The greateſt and almoſt general ie: 
feet of Reports, is the want of ;@ juſt 
and; full State of tbe Caſe. The bavg 
in cvery caſe, muſt ariſe; from an ent 
tire) attention to the Facts, which gee 
thelzingrediepts.of the Caſe. Andi 
will unayoidably happen, that thaſg 
whorrrepott Caſes which they bars)y 
hear, and have nd concern ino muſt 
often omit many very matetial cirgum+ 
ſtances; of the «Cafes and ſomętimes 
inſert others: that are not material; 
the Facts being often ſo-evinplicared, 
that, excluive af other diſadyanitages 
5 8 We 


BL 8 * 99 80 
ih 6 8. 

_ 2099Hib going 20043 cus! 45 10 
no attention 5 ma Fr ther 


£16 iii en 
1 7 "Hence © it will happe + 


111 A 3318 Pe 7 90 
Caſes muſt | re dorted in a > A 
21440 41539 "19. DI. sd Of 
looſe and Senetal manner, than the 
f 88 


Acts admitted; ; and by thoſe .TRCANE 


jo ſpecial grounds of the detertiing- 


ion not being known, the determ ermin 27 


X a 14 &A + 
tion will be cited, as 4 Caſe in int, 
8 111 


1 1 to other Caſes (if t the w ole 


Known) very unlike. th 
Was * 5. Th = — 


pens moſt frequently in opinions e 

N Deviſes and Settlements. - Lor Coke e 
has gone ſo far as to a, no Caſe 
is Eactiy like another i in alli s Fit. 
cumſtances. And yet, a Galt deter- 
mid, may be made of at 6 Be 


cedlent, without being « exact Fry alt 
1 
all its circumſtances ; : the _— cit 


cumſtances n may bet the fi fame; ; Yr th they 
may ay be made uſe of a as 19 085 175 


It 1s partly Wing to the varie 


a umſtances,” in cee Cales, 5 


* i od 13 


at 
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at the ſame time confounding different 
0 es unlike, that a few words in an 
Act of Parlament, have often furniſhed 


TO! 


ſo many, and often ſeemingly oppoſite, 
determinations, Of which ſcarce two 
lines, in the Statute of Frauds and 
Perjury, and as many in the Stat. of 
Win. III. on hiring' and ſerving for 
a gear, both of them penned. in as 
plain words as the language admits of, 
have furniſhed, I may fay, enough for 
a folio volume. " If 


IB 


2.1 muſt admit, indeed, ſome points 
were for a long time altogether unſet⸗ 
tled, and as it were fluctuated between 
contrary opinions of Courts. Such for 
inſtance as, whether in caſe of a Legacy, 
and; an undeviſed Surplus, the Execu- 
tor, or the next of kin, is entitled to 
that Surplus? Whether reverſionary 
Terms for raiſing portions ſhould be 
fold "ny the Jointreſs's life ? Whe⸗ 


ther 


chervan Zfate:twbkionencfatidife Res 
thainder:ta.the:heirs of hia od. iN 
Riſtate Tail to / Him. ot inotd ui 15flib 
bone fueſtions, you i ſer, XÞNeera 
rules f Property 3 and it, is of; the ws 
moſti eonſequence, that points of that 
nature once determined, ſhould ibs a- 
| queſced./i in: for the inconvenience ggf 
ſhaking ſettled determinations, is much 
gtaateri ta the kingdom in gonsml, 
than ede impropriety of any former 
original determination gan be dite 
Parties Lord Macelesfield uſef tog 
it removing Lando Marks. Agde, 
a point of Law. ſettlsd anſwers. Y.irgils 
» Limewagro poſitus, item ut diſcrneret arms. 
Rs this view too, that Caurts ha re 
aid ; It is often'of\ilittle>. conſequence; 
how. « point is determined tat fo, oſo 
it is but adhered toithen i the chan 
will be known; ancb the inconvenieneci 
dy being foreſeen; may be avoided. ud 
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„After all) ſomeallowanet ik rndue>do 
ffumam ivfirmitits : m ehnieill 
differ in opinion. R Very mam cho: 
bright but every man weſt beſaved 


inch We have hach have been moſti fers 
warde to make theſe apologieso fori hu 
man mature, tho they have leaſt iner 


dputhem. Policritet will remambuß 


Wat Chief Juſtice Vaughan, in Boſhelly 
caſe, und Lord Nottingham im dis oda 
firndits argument, have ſo fd by i grid 
tb this purpoſe. And\whar-thofeiwh's 
now pleſide ure more fond of cownimg 
Wick much lefs oeehſien: 10 20ioq-s 

Se What has beenmſad 


hearoÞAreredetrs ſuib flentis : hut theſe 
ate. öppofnd bo. AHA Precedan ir, and 
mean nòthing mort than ſilenti uni: 
ferm icoutſe of pradtive,: uninterrupud 
but · bottle dame m men unſuppertedl by 
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by hib o ,νi&tience 1» The ꝑreateſt 


of ::Precedenmts;t von will -;fornetunes 
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h Profeſſion. Theſe are ranked Among. 


lied on, upon a, late occaſion, in the; 


Dare 


| 
13 
F 
: 


1f074 lihare.aredioniomat. 
form, and not oontraty to. Law, it will 
have great weights ſo will, the fin- 


Lord Coke's topics of Legal Reaſon- 
ing and remember were greatly re- 


expoſition of the Statute of Uſes relat · 
ing to an . s, barting hetſelf of 


bas : $314 BT 7. 
3 in! Rar ? An; 
4 


— Practice, ar Precedents/ 
fab. Alentio, were to prevail againſt 
6 Clerks in an office would mak 
% Law 3 and would have it in their 


power to repral Baues in:beingacks |»: 


JI was to form a | by which the 

be meaſured; the Pretedents'/ubs/tentio : 

( place : next 
21. 1 above 
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above theſe (but ſo much above theſe," 
that, in compariſon, the firſt are al- 
moſt as the freezing point in the 
Thermometer is to the Spring tem- 
perature) I conſider an opinion of 4 
fingle Judge at niſi prius, on a point 
directly in queſtion: then, higher up 
the Scale, the Determination of any 
one Court in Weſtminſter-Hall : much 
higher than this, that very Determina- 
tion confirmed by another Court on 
Writ of Error: and the higheſt of all, 
the Determination of the ſame caſe, on 
a Writ of Error in the Houſe of Lords. 
This laſt has the higheſt place ima- 
ginable in the scale of Judi cature ; 
and affords evidence of Common Law, 
or of the Expoſition of an Act of Par- 
liament, no way -iaferior, in point of 
authenticity, to the expreſs politive 
text of an Act of Parliament itſelf. 
Thus have I finiſhed on this head. 
VoL. III. 0 PI- 


* | 4 WOW IT J 


a | 7 - -PHILAND, R. fy Noi 40 


| vid 49. And you have reconolltd tee 
much to a part of the Law, which I, 
who am a ſtranger to the ſubtleties of 
your Schools, have ever looked on 43 
of the very eſſence of Cavil: but 1 
ill have ſome difficultics, which to 
one fo far a convert, you may” eafily 
clear. Admitting an uniformity and 
adherence to Precedents are obſerved 
If one Coutt ; how is it that a Court 
of Equity is ſet in contradiction to a 
Court of Law ?. That points ſolemnly 
ſettled in a Court of Law below,, (as 
I think. you call it) ſhall be, 7 
on appeal to another Court o 
Nay, that even in the ſame Court, = 
effect of a trial, by Jury, ſhall be over 
1 wk matters ariſing after it f, 1 


N ö %% 203 D2itid (19310 
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E Uu NOMUsS. 


Upan my word you have drawn up 
your forces in great order; but you are 
not aware, how much time it will take 
to go through even this mock Cam- 
paign. I muſt deal fairly with you ; 
you muſt attend to the different Pro- 
vinces of different Courts: in what 
manner they aſſiſt, controul or depend 
on each other. You muſt be led too 
in a beaten track about Juries, to ſet- 
tle the meaning of what may be ſaid 
nn to what you urge. 4 7 


PRT AN DER. 


We have a great part of the morn- 
i before us: take it all; efpecially 
as you have promiſed me ſatisfac- 
tion on * ſubjeck, which always fires 
the blood in my veins; concerning 
a bleſſing to this Country, which I have 
often pitied the want of in other na- 
tions; and am ſorry to ſee any dimi- 
O 2 nution 


96 KB VaN;Q, M PS 


nution of at homes I mean,; what, 
from my carlieſt knowledge, I haye 
been taught 10 cevere, as, an, Hnglithe: 
mas Arche Rights Arial by Fur, 


{101301 And 34 hawo Nod 9vs0 OJ 
E UNOMUS. 
4849125 4 7; G 5A 3 *r'a\ b: (118319189 


3 59. 1 | will begin then with that; 4 
and, will attempt to ſhew. Von, that 
15 form of trial has, in the, courſe 
of Lge, been greatly improyed z Days, 
if any prejudices you may have formed. 
are, ſuffered to ſleep till you have heard, 
me out, even improved i mn thoſe. tag 
ces in which you ſeem to ink, lan 

Pfiff. . ne el d 28 10212389, me 

I will not Sxpatinge on the antiquity 


or excellence of its original. Adaton 
both, it is ſufficient, to ſay, . Caput ind 


«c ter 1 nubila condit,” its original. is ob- 
ſeure; but it is the nobleſt form of 
policy that was ever invented on Earth, 
and (may I add ). Comes neareſt the 
| - impartiality 
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debe el Heiven.”” T 0s "ge 


kiiow any Edüntry that pretetids, in 
het] 16 chars It wich del Belept 
Sweden va" whence we are ſuppoſed' 
to have borrowed it: which notion, 
entertained by ſome of our r 

is rdfuted by two obſervations: 1. 
That their plan of Juries diſgracts ob 
by compariſon. 2. That Juries exited” 
in England, long before England Pro" 
babihy Had 4 knowledge of Sweden: : 
bef6re thoſe ' great, inundations of the 


populous Werk as it were, 1 
this Weſtern Wor lu. 


121188 


But excellent as this form of n 


is in England, as it confiſts of men, 


it cantot pretend to abſolute Perfec- ; 


tion. Bodies of men, like individuals 
that compoſe them, ate liable to de 
influenced; à Borough and a Jury may % 
botli be occaſionally cbrrupted. 4 But, . 

51 {151851 e 3 Db 1 n in 
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Wenne nature Gf hh MUG” are 
a ſecurity ; and in the caſe before us, 
twelve are more likely to form 4 oh 
Judgment of Facts, and to = ir win 
z mpartlality, than one man. 
The probability is ſtill more on 
the ſide of truth from this quarter, 
when it is conſidered, what pains" out 
Anceſtors have taken, from age to age, 
to reform the model itſelf; as well to 
guard it from every natural blaſd, as to 
ive it every poſſible advantage. 1 med- 
dle not, at preſent, with thöſe inbapa- 
cities that Reaſon points out, and the 
Common Law has ever adopted: fich 
as proceed from a defect of the under- 
ſtanding of a depravity of the wit); The 
_ poſitive qualifications are more within 
our view ; becauſe theſe habe vatled 
_ greatly i in courſe of time; as it is, In- 
er, of the genius of poſitive Laws, 


. to 
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t9 conform to the, gonvenience of Ho 
times. 83 5743 
The old Statutes required Jurors. i in 


general. terms, to be next neigh- 


66 bours and moſt ſufficient. It would 
have, been. impoſſible, without that 
nice diviſion of Lands into Counties, 


1 and Villages, and at the 


ſamę time a free diſtribution of landed 
Property, to have found twelve men 


equally qualified, in point of vicinity, 
and of freehald Eſtate. Thoſe two 


qualifications, however, ſo excellently 


fitted, to the office of Juror in early 
times, and fa cloſely connected, haye 


now parted at the greateſt diſtance ; 


the vicinity reduced, in common caſes, 


to a ſhadow ; the qualification, in point 
of intereſt, ſwelled to what would have 
been a Prince's income in thoſe days; 
that is, Pbilander, in the idea of thoſe 

0 4 who 


1205 Us o D 50 


we ne ace by Wwordsi; for in 
reality; I thifk; The feſpective times 
beifg eonfidered, die qualiffcatioh may 
de conſidered, in Both caſes, d dhe 
pretty near on the fam foot? 1 nl 
juſt deduce thie Alterutions in tlieiro de- 
veral periods; and will then rethark 
the conſequence of the alterationʒ. 
The proviſion that Jurors ſhouldu he 
next neighbours, "tho" a favourite c- 
tion of the Common Law, reſtetd oma 
very vague deſcription; ahl in "time 
was found very inconvenient. Phe 
-Statute of Hen. VIII. brought it daten 
to ſtix of the ſame Hundred, owhierc 
the fact aroſe; another Act in QM Eliz. 
time reduced it to wo: Hundfedbrs; 
the Statute of Q. Anne makes an tend 
of alt Hundredors, and requires oche 
Venite or writ to ſummon them tooibe 
| aviitied from the body of th6|County, 
ein 9113 910229 gpiflsup ni 100! -6x@ept 
$ 
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except in certain criminal caſes : dh 
by Son ſtruction, the practice ſuß len- 
bia, Io Na ſpeaking of, was ,foon; ſet 
up as a reaſon (fort keeping the Jurys in 
all Crown Froſecutions, {till within 

the: pale of the ſame Hundred. Firs 
Jou ſee then, how this qualification 
has giv en Way: and greatly to the 
public advantage, in opening a more 
ſree courle of Juſtice; as Juters may 
much more eaſily be had from a County, 
than an Hundred; if the part / is not 
equal to the whole, as I ſuppaſe ou 
allow ĩt is not. And with reſpect to the 
- advantage: ariſing from the knowledge 
of Places or Facts in queſtion, tho at 
finſt ſight that may be peculiar to thoſe 
ho are literally next neighhours; 
the anſwer; to that is, 1. That the no- 
tiom af a Vieu, or opportunity given to 
ſome of thoſe who are to try the cauſe, to 
ſee the ſpot in queſtion before the Trial. 
— 18 


EUN O 8. 


is now; and long has been with regard 
to the knowledge of Places, a fair equi- 
valeht to the Tubjet; in Het” of the 
ptoviſion' ef Vieinage at" Cothmon 
Law. Ant fx why were on the View, 
who muſt be at the Trial, will be of 
much more ſervice, than fix * of 
#be fame Hundred would be. 2, But 
eben ſtill by Lot, there Om. Wa 'of 
thoſe "who. are ere . next _ 
— Evuts. , (IH: en 
wy And by relaxing the elner (48 J 
mall now call it) of that qualificatioh, 
vr have got other material advantages, 
Conſiſtent with the rigour of that qua- 
Ufication, it was impoſſible to try Fats 
done beyond the Sea; which now by 
an eafy Fiction of placing a Plantation 
in an Engliſh. County, may be tried 
in Middleſex, as e as if the Fact 
"Woe _ IL-4 . S1QNWN 149114 
2 Gen e 226911940! 
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It, laid too terrible reſtraint on 
Courts, themſelves; the Jurors, being 
next neighbours were ſuppoſed, always 
to have evidence in their on breaſt ; 
the conſequence of which, in many 
caſes, produced this diſagreeable alter- 
native; either that a verdict muſt 
ſtand, tho' contrary to the cleareſt 
evidence produced in Court; or the 
Character, nay, the Liberty of the Ju- 
rors, were to be overturned, together 
with the Verdict, by attainting the 
Jurys. Now the Jurors are no longer 
of the neighbourhood, the ſuppoſition 
derived from thence, muſt fail ; if they 
judge apparently wrong, that Judg- 
ment of theits may be corrected, but 
it will ſtill be by another Jury: ſo 
that the injured Party will not ſuffer; 
nor will the former Jury ſuffer for 
their wrong Judgment, as they might 
ſometimes have done in the perilous 


days 


44 FUNONDS, 

days of Attaint : nor Mb the Conſtitu- 

_ tion, ſuffer by dropping a jury. Upon 

the whole, I conclude, that this altera - 

—_ is much, for the better); that neu 

Trials and, Views are more 3 

lee for Vicinege. «©2900 

. Having thus done with ha Gt eatly| 

| qualification of Juries, reſpecting theit 

4 575 1 muſt ſay a few; words a to 
their; ufficiency... Their qualification 

: in paint of Intereſt, was originally 

but {mall : : in 13. Ed. I. time, on 

206,3 5. in the 21 Ed. I. it aroſe t 

408, ſo it continued: till Q Eliazid 

wich one alteration, ny in che in- 

terim, of inſerting the: qualiſicatiom in 

the Jury proceſs, which, Lithinkyardſec!: 

he the Statute 35 Hen VIIIohdnig 

271 Eliz. it roſe to 4l. Freehold zwi- 

2 200 17 Car. II. it, ſwelled to ao 

F reebold ; ; and yet, notwithſtanding this 2c 

great advance ; in the qualification, let 
me juſt obſerve, Juries were never ſo 
packed 
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packed and priſe apon in criminal 
caſes, as during che latter end of that 
reign and the'beginting of the next. 
In 4 and 5 Will. and Mary, it came 
down to 10l. and has continued ſo ever 
ſince. Except in the caſe of ſpecial” 

Juties, which, by a Statute of the late 
King, muſt have 201. N 

Lou know Leaſeholders of Gol. tear” 
yearly value, are now qualified as" Free- 
holders. The reaſon why the fl” 
required Freebold Intereſt formerly in 
excluſion of Terme, was, becauſe 
Eſtates for Terms of Years, till with- © 
in theſe two centuties, were very ſhort, 
and: of no conſideration in the eye ' 
the Law. The other being a certain 
probiſion for life; was a more ſure bar- 
rier againſt temptation. 2. Moſt queſ- 25 
tions in early days, were about pro- 
perty of Land; and, therefore, . 
who! W. a NS Tatereſt i in La nde, 
n 11102 Were 
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= I have laid un the facts from 
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were beſt Jhilges” ef he affeded 
them. . N Nin J. 2 f/ TI 25 Olle; 


Which yu will judge; but T have leß 
ſcryple to tell you at once my contclu- 
fion, without a minute detail of parti- 


culars, becauſe you are as'govd a judge 
of this ſubject as a Lawyer. My ob- 


ſervation is this, that tho' the nominal 
qualification has varied from 208. to 
101. in four hundred years, yet the 
teal value is much the ſame, conſider- 
ing the different intrinſic value of mo- 
bey, and the different price of corn 
and other commodities. This it will 
be eaſy to compute from the Records 
of the Mint, and the printed accounts 
of the ptice of labour and proviſiens in 
thoſe days, compared with both /arti- 


cles in our own.” The contraſt; „let me 


obſerve, will be pleaſint, when we 


der, that the qualification for a 


Vote, 
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ſame as it was at firſt, only 408. 3 i 
ſo ever ſince. 1 By theſe means the 
choice of the Repreſentatives in GCouny 
ties, is more particularly the full act 
of the Body of Conſtituents. Where- 
as, had the qualification of F 'rechold 
voters kept pace with the other qua- 
lifcation of Juries, the number of Cou- | 
ſtituents would have been ſo reduced, 
that a City, or even a Borough, might 
at this day have had nearly as many 
votes as a County; which circumſtance 
would ſtill have added to the weight of 
Boroughs, that already in one, vie, 
it has been obſerved, preſſes ſo hard on 
the general right of (Repreſentation, in 
s:Conſtitution. i Add too that in ſome 
Counties, and thoſe too, where the 
number..of Boroughs are looked upon 
"_ rather a jealgus eye, the number 
210 VI of 
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| claded from this ſuffrage, bear ſo great 
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Leaſeholds of very conſiderable 
property, which in their nature are ex- 


— L * 


a proportion to the Freehold Eſtates, 
that the ſcale is ſtill far from a Ba- 


lance. This is the evident reſult of 
what are called the Weſtern Teniires, 
from their prevailing | principally in 


thoſe Counties; in which Leaſes for 


long terms of years, determinable upon 
Lives, ſcem a very general mode of 
poſſeſſing valuable effates under the 
owners; often to the excluſion. of any 
Freehold Intereſt -in- the Tenant; and 


conſequently, the capacity of confiſuue- 


ing their Repreſentative. 
F. 51. 1 am afraid T have but in 


part anſwered your queſtion you Will 


tell me, theſe are only regulations of 
Juries, and by Law: your regret ſeems 
toiflow from a ſuppoſed diminution 
of this form of Trial ; and 150 S 


15" gf 


— 


—_— "= 


an gh it tvertiurwedy — anne, 
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«© tinued. It; * * 117 op - e 


5292 A anne K. 5 6Erl abet : 
Indeed it Ait „ 0: "AE: 


-& 8 mon 6t 4th»; nt Gre ed 


e Ae RH SMCS 44 
| N theſe expreſſions . 1. con» 


cgive,you mean, that in many proceed-. 


ings, „the Trial. by Jury is diſmiſſed; 


and, | that in many caſes, the opinion 
of the, Court has afterwards leaned. 
againſt the. parties. W. bad N 


. trial. 


is my —— 
wats 1 2 8 
4 M 24 | Evnonys., — 


By dbe-dimigntinn: vou ſpeak 64 | 
ſuppoſe you allude to thoſe. ſummary 
convictions, that, at firſt view, are le- 
velled very ſtrongly, indeed, againſt 


this mode of trial: where, inſtend of 
Vor. * P Croſs 


ou have placed it in the dec ent 
f een have done. 215 mon blk 


2 U MD © 
Croſs Examinations of diſintereſted 
Witneſſes, the Oath of an Informer 


dined to another Witnels ;/ or 0 th | 
175 the Parties Conſeſſion, g 40 8 


can, without any Evidence but "that 


of the Informer, concludes the „Kis 
and after all, one man is ſet up. As, A 
fudge of the weight of this evidence, 


10 55 of the twelve known, to, the 


* $ * 


% ſitution. 8 | ; 
min. Nai cu ni zen ahi 


rH; (PHIL ONDER-: i. 5tulotds 


Sfdbvodr AGB 5 I el 
boch F  EyyoMus, +1915! 
bo But, my Friend, that is nat [the 
true light. Vou never heard $hat(a 
Juſtice of ee final 
Ju * He Mex, like the. Con- 
Able in the Play, think he fits to 
* repreſent the King ;” bot he in tha 


Yght, mi 


bes 


* 


weight of Government, and great as the 


6311 
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negzem tnendorum in proprios gteges : 


Reges in ipſos Imperium eſt Jovis. 
* 1 20 Alg eren dad. 
And long 43 this officer has been 


iin 


katrüſted with 4 neceſſary are of - 
Power, to lighten and diffuſe tie 


obligations of the Public moſt cetraily 
"are to him who executes this truſt 
with abilities and integrity, the Cons 
ſtitution has, in no inſtance, made Him 
abſolute in a Fadicial capacity. His 


orders are examinable at Seffiatis ; 


and from thence, at Weſtminſter 
Hall. His Convictions are temovable 
there: if Illegal, may be quaſhed, 
Ad Himſelf Hable to an Actiofl; if 
Oppreſfive;" in their Circuriſtaiides, 
tho they theme be legal in Form, 
be may be punimed by Information: 
in the Action, ot the Infortnatlon, his 

Conduct wk be reviewed by a Jury; 
and as they find, the Court wilt pro- 
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ceed. A Jury then, you! ſee, ig only 
diſmiſſed in the firſt inſtance 3 hever 
diſcarded. In ſhort, I do not know any 
Judicial Tranſaction whatever, cogniz- 
able in the Temporal Courts of this 
Kingdom, in which, in the long run, 

the Facts may not be brought before 
a Jury. In the ſuperior Courts of 
Equity, Ifues at Law are frequently 
directed to ſatisfy the Court, where the 
Depoſitions are not Evidence enough: 
if that kind of Evidence, here mate 
tial is ſuſpected, the Witneſs may be 
indicted for Perjury in the higheſt 
Courts of Law. In the Courts of Law, 
where the return to their Orders ate 
conteſted, the Facts returned are put 
in Iſſue. Material Affidavits, if full, 
but not true, are likewiſe indictable. 
And can you imagine, when in theſe 
f great inſtances a Jury is ſtill liable to 
be called upon, that a petty Conſtable 
IN 4. 5 „ 


1 


Courts have exerciſed after a Verdict, 
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or A Pariſh Officer; moſt ignorant: of 


the Law, and under moſt temptations 
to abuſe it, ſnould be left a 'mercile(s 
Tyrant within his diſtrict? Rather do 
not you admire the wiſdom of the Le- 
giſlature, to have Juſtice done, when it 
can be without delay or expence, by 
Summary Convictions: where it can- 
not, to reſerve in the end a redreſs to 
the Party injured, a puniſhment to 
Oppreſſors, and a check to 41 in e. 


inferior ſtations th. 


2d F. 52. As to the Powers which 


and very often - againſt it, you will 
ſcarce think it a proper ſubject of 


complaint, when you haye N 
it ever ſo little. 


Ia Common Caſes, the effects of: a 
trial have been defeated three ways, 
by proceedings after it —cither upon 
is n in arreſt of Judgment — to 

P 3 92 
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ſet aſide the Verdict or fer ai new 
Trial. In the firſt; the effect of: the. J 
Trial is defeated, becauſe there, re- 
gularly ought to have been no Trial 
at sli; or beeauſe it appears from 
the Record, that no Judgment can be 
had. Sometimes the very demand it- 
ſelf might have been ſtopped. by De⸗ 
murrer, without ever bringing it to a. 
Trial but that is where the Demand 
is bad on the Face of it: often this, 
can not be known till the proof lis 
heard; for then it appears that tho} 
the Jury have found for the Phaiogiff, 
yet that what is ſound is no cauſe of 
Actien. In this kind of motion, 
take it, the credit and capacity of the 
Jury are always unimpeached. 
The other two motions are. levelled 
more directly againſt the Verdict it 
ſelf : the firſt te ſet it aſide for tha 
Miſdemeanor of che Jury, IC 


in Þ x94 gu lar 
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gular findiog 5 the latter for/a Votdice) 
contraty to the plain weight of Evi!" 
22 A ver af 4 
Judge. 9 i1 Halug 
Ia * * gurber ex- 
amination there is, muſt be by another 
Jury. In the latter, it is awarded in 
Tetms: iũ the former, it follows, as. 
2 confequenee- at the Parties options: 
becauſe the Verdict being ſet aſide 
there can be no recovery or acquittal zi 
and conſequently n bar to acother> 
Fb {4 10362 
Ir all theſe: inſtances Foil Philos: 
d, — favourite: Jary ann 


Mit M v.41 ki 182 4s 141 n ot 5481 


F e WTR | 
„1 Uh juſt going to interrupt you, 
with 'obſerving the contrary from your: 
o words. The miſdirection of 2 
Judge, that has miſled one Jury, is, I 
. P 4 agree, 


2130 
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Y agree! proper ground for; ſending 
thel matter to be examined by angther: 
but my difficulty is about any direction 
of a ſqudge to the Jury at alzi/let him, 
they qu will, recapitulate the Facts, but 
not obſerve upon them. I have ſome- 
times heard, this Province of the Judge 
has, made a eypher of the Jury nay, 
has even made them find 'coptratyyto 
aheir-owh meaning 
2k agg AE 4H) di 1997 yer os 
N 99 Buyonyus 5 /9[ds59>196 
I am glad to find you de not vent 
ide cg as your otyn: it is What 1 
have heard too; but have as often ob- 
- ſerved, that it proceeded more from 
ptivate intereſt or party zeal, than 
principles of Law. IK neo top, that 
directions have, in ſome: Caſes-rbeen 
carried much tod far. Nobody can 
read the State Trials in particular with- 
e 1. But a WW 
1 | 12 where 
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_ whbrotheLawihas beer forgottenp dd 
3 no dtgumeit l aguinſt ; the general pocy 
osihe Law itſelf. Iwill therefore; witli 
gredt diffdence, lay before you, what, 

from no inconſidetable reſearches in dur 

aw. Books, ſeems to me the policy 

of the Law, in this reſpect; What di 

rections, in general, a Judge may or 

ought to give to a Jur. 
F. 53. All that I have ſaid ur habe 
to ſay upon the ſubject of Juries, is 
agreeable to this eſtabliſhed maxim: 
ie that Juries muſt anſwer to queſtions 
| „ and Judges to queſtions of 
% Law.“ This is the fundamental 
nnn ged by the Conſti- 
tution. And yet this is the maxim, 
which thoſe who have advanced Doc- 
trines againſt the Conſtitution, have 
ever in their mouths. 
Fundamental maxims of Law or 
Government; are fo plain and intuitive, 
that every body underſtands them: 
the 
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the loweſt: expacity' makes them their 
ſtaaddard in their o- Rn breaſts: to judge 


by. And, therefore; thofs who Would 
. nt le cauſe! with" 


ſucceſs, muſt. do it; not by diſputing 
fundamentals ; but by avowing, and” 
afterwards perverting them. Ferres 


| ſetiiis to be the caſe at preſent. 


It is eee that on Jury! 
aue Judges, the only Judges of the 
Fal is it not equally. within the 
ſpirn of the maxim, that ' Judges a 
have the competent cogniſance of lis 
Law? Can it be contended that the 
Jaey have, in reality, an adequate 
khotrledge of Law? Or that the Cen- 
ſtitution ever deſigned they ſhould? 1 
wilF only remind you, that every cou 


try Village has its Jurors; whom nb. 


body will ſuppoſe ts be Lawyers: Ang" 

ir is from the generality, that we are 

to Ban our notions of the hatute of! 
V a Jury, 


w_ ay ' ws oy 


Jury, and the Law. does-.not controul 


DIALOGUE AH un 269: 
a Jurgi as the Lawchas: preſcribed ita 


/ not from che abilities of any particular 


man, ot any particular Jury. Well 
« [hut the Law. Andeths, Fact are often 
«complicated ;' then it is the pron: 
vince of the Judge to diſtinguiſh thema 
ta tell the, Jury, that ſuppoſing -ſuchs; 
and ſuch Facts were done, what the 

Law is: in ſuch gircumſtances. This is 

an unbiaſſed direction; this keeps the 
Province of Judge and Jury diſtincts 
the Facts are left altogether to che 


the Fact, but ariſes from it. If the 


_ Low is thought to be miſtaken, | the 


direction of the Judge that gave it, will 
be cogſidered (as I have ſaid) in another 
Court; and if it is miſtaken, the Ver- 
dict, in conformity ta it, will be of. 
no effect. But I never yet knew A. 


Verdict complained. of, as contrary to 


the direction of Law given: it can 


Vie ſcarcely 


-s E U NMS 


Karttly be Ebnchiied"It is. Ahl the 
reiſbn is, becaufe the LA arifes only 
from the Fact; ahd the Jury pre- 
viouſly” find the Fact in their wn 
Mind, before they couple it ' with the 
Lais proivunced from the Bench, t 
make up their Verdict. "Every Veil 
dict is compounded of Law and Fact; 


büt the Law and the Fact ate TO 
Ulſtinct in their nature. 


But Lirtleton, and his great Colt 


nentdtor, Have ge made advocntes 
ot this occaſion. They have been 
Hiougbr to lay, hi at the'periÞ”'6f 
Fontradifting' themſelves * an Hundred 
mes, that Jurors are Judges" of \the 
Law eas well as the Fact. . Af they 
. Will take upon them the knowledge 
24 of the Law upon the matter; they 
% may give their verdict generally, as 
be jg put in their charge. But dees 
Nen che — his truſt 8 not 
* telling 
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telling them how the Law is?, If, he 
does not tell them, it is true, they 
may ſyppoſe it to be ſo, and find ac 
cordingly: if he does tell them hour 
the Law. is, they are to compare the 
Fact with the Law; but can not of 
their own head ſay what the Law is: 
The Law is never ſubmitted to them 
as, part of their: i inquiry. No finding; 
as I have ſaid, can in general be com 
plained. of, as againſt a Judge's direc- 
| tion, but as againſt the weight of Evi= 
dence: and in that caſe the remedy is 
well known. The warrant of Com- 
mitment, as ſtated. in the return in 
Buſbel s Caſt, it is true, was exprefly 
granted againſt the Jury, for finding 
contrary to the direction of tbe Fudge in 
a matter: Law. Which part of the 
Return, Ch. J. Vaughan ſaid, literally 
taken, was'** infignificant and not intel 
ne and if aha any meaning. 
1 * 
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ſlriptiof the veil; und voldur of words, 
was a ditect argument for the abolition 
l the Form of Trial by Jury : benguſe 
the judge in ſuch eaſe, muſt reſolve both 
the Law and the Fact. True it is the 
Chief Juſtice does there put a particulat 
Caſe of a Jury finding againſt a Judge 
direction, which, in general, ſot the 
regſon he. has given, is impoſſible. 
And chat caſe is, where a Judge aſks 
the Jury, previous to the Verdid, how 
they find ſuch a particular thing pro» 
pounded to them ? If, on their giving an 
anſwer, the Judge adds, Then as yon 
agree to ſind the Fact ſo, the La io for 
the Plaintiff or Defendant: and if the 
fuiding is afterwards contrary to what 
he declares; they do, in that caſe, find 
euntrary to the Judges direction in 
matter of Law. But then vu ſer in 
that caſe, the regular order of proceed» 
wg as ay at the Judge 
makes 
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makes them ud a particular Fact: pre 
vious to his declaration of the Law. 
Whereas, what Lord Vaughan calls 
the! diſcrert and Zawfill ' affiftanct Of u 
Judge to a Jury, is always to give an 
Ay pot bericu! direction to the Juty: not 
by previouſly having their anſwer tb 
the Fact, and by thereupon declaring 
the Law, to cotitrqul their Verdict; 
but to leave their Verdict free, * 
ing! jon find tbe Facts fo and , 
then the Law is' for; the Plaintiff, or 
ne ind for _ Plaintiff, or vice 
vorſd. ot Ut Sb 7.3 cla 
laid desde ſhews, that the 
ptovince--of Jodge and Jury, ac % 
Law and Fact, are ſeparate and enblu- 

five a that in the general and regulat 
form ef proceeding, it is impoſſible 
for a Verdict to bo ſaid to be againſt 
a:direQtion) in Law; but if the Caſe 
thould happen, the Verdict muſt be 
20 rectified, 


TeRified, for this plain reaſon, chat it 
* appears, in ſueh a Caſe, the Jury have 
taken upon them the Determination 
| of the Law, which is entirely out of 
their, Juriſdiction. Theſe! obſervations 
ſeem to be a. full anſwer. to the con- 
trary doctrine, in Sir John Hawile's 
Beck; and other dean occaſional 
publications aft boy 
But Philander will me me, if l 
addreſs myſelf for a few moments to 
you, Policrites, in vindication of a 
Point of fo much importance ; and 
which, whenever it has been the 
public topic, has unfortunately been 
ſtrangely miſtaken, if not wilfully 
miſrepreſentſqgee. 
Beſides what I have already ſaid, 1 
think it will undeniably appear, that 
Juries are deſigned, by the Conſtitu- 
tion, to be Judges of the Fact only, 
BE not of the Lats for theſe teaſons : 
_ Firſt, 


9 2 8 


—— 
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Firſt; Bevauſe the contrary fuph)bRa 
—_ rionligubainft the- plain tenor and im- 


ports ofirthelr! Oath The Form of 
every Only adminiſtered in a Court! of 
Juſtice, is either according to Common 


Parliament. An Oath of Office con- 
tains a ſummary deſcription of Duty: 
and the Terms of this Oath are ſd 
ſtrictly applicable to Fact only, chat 
they do by the ſtrongeſt implieation; 
exclude any cogniſance of La. 


Every Juror in a Cauſe is enjoined 


by his Oath ell and truly to try the 
Aſſue joined between the Parties, and 
a true Verdict to givs according to 
te the Evidence.“ — Now to conſider 
this by parts; 1. He is well and truly to 
ay bow can any one well and truly 
try amy point, but according to his 
knowledge? Either accotding to his 


ow previous knowledge'; or according 
«Vox. ** to 


Tor may have knowledge of both kinds 


making any adequate deciſion. of the 


Right, for want of being previouſly 
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to the information he meets with at 
the time of the Examination? A Ju- 


as to the Fact; but can have of neither 
as to the Law. I have already inti- 
mated, the generality of Jurors are not 
Lawyers; they, in general, therefore, 
can have no previous knowledge of 
the Law that may ariſe in the matter 
before them. They are, for the fame 
reaſon, in moſt caſes, as incapable of 


Law they may hear during the Trial, 
The Council on each fide, may inſiſt the 
Law is on his ſide; the Jury muft be 


incompetent Judges of which are in the 


acquainted with the Subject. As ſome 
opinion then, in ſuch caſes, mult be 
formed ; they muſt acquieſce in the 
direction from the Bench. That di- 
rection, I have obſerved, is not con- 

4 . 
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Udine on "the Parties : but may be 


reviewed by the Court where the Re- 
cord came from; and WN in 
another Court upon Appeal. 
2. The Oath directs the 5 to 
try the Iſue joined: this Iflue is al- 


ways a Fact denied on one fide, and 


affirmed on the other. Where the 
Law is directly in diſpute, the Iſſue 
goes before the Court, and not at all 
before a Jury, And tho' during the 
Trial of an Iſſue of Fact, points of 
Law do very often incidentally ariſe, 
it does not follow from thence that 
they are under the cogniſance of the 
Jury, any more than diſputes; about 
Practice, the competence of Witneſſes, 
or whether ſuch and ſuch Evidence is 
admiſſible, which do as often ariſe i in 
the courſe of a Trial; and were never 
contended to belong to the Jury. The 
Law, therefore, becauſe it ariſes out 


Q 2 of 
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of the Fact, and becauſe in the end it 
is to govern. it, does not, on that ac- 
count, appertain to the Jury ; if from 
other conſiderations It pen to be 
ampraper. | 
3. What can be meant by a POR 
« Verdict? Truth, I believe, both 
Philoſophers and Lawyers will refer 
to Fact, rather than opinion, about 
Law : when it is referred to opinion, 
we mean the agreement of a Propoſi- 
tion with our own ideas, or the ideas 
of others. But how thoſe who hate 
(as 1 mentioned) ſuch faint and imper- 
fect ideas as Jurors have of Law, can 
diſcern this agreement, or judge of 
the Truth in ſuch OE] 1 am ät a 
Joſs to conceive. n 
4. But to exclude che poffibility of 
2 doubt in this queſtion, their Oath 
does not barely direct them to find the 
: 3 but tells them what rule or 
; meaſure 


p 
1 
a 
| 


/ 
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meaſure they are to go by in their en- 


quiry: they are to find 4 true Ver- 
dict according to Evidence : 1 this | 
branch of the Oath, which governs 
the whole, can be applied only to the 
Fact: the Fact only is in Evidence . 
and conſequently the Law not being 
in Evidence, is not before them. If 
the Law was to have been included in 
their enquiry, the Oath ſhould have 
run, in more general terms, to find 
4 Verdict according to Right, or ac- 
cording to. Juſtice ;” and not barely 
aceording to Evidence. Thus in the 
cleareſt Terms, does the Oath limit 
and define their duty. 105 

But, ſecondly, in the courſe and 


management of a Trial, other per- 


ſons are, likewiſe, under an Oath, and 


haye duties incumbent on them alſo. 


Now without looking into the Oath 
of a Judge, it will be eaſily underſtood 


Q 2 to 
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to be inconſiſtent with his duty: my 
his Oath; to be a mere eypher on the 
Bench. A judge, however, | will be 
little more than a cypher, either if he 
ſits and ſays nothing; or if what he 
does ſay; is to go for nothing. I bave 
already inſiſted, the Jury's unacquain- 
tance with Law, makes it neceſſary for 
the Judge to tell them what the Law 
is in the Caſe before them. He tells it 
them ſurely to very little purpoſe, if 
they think themſelves. afterwards at; li- 
n to determine otherwiſe. üb end 
Beſides this view of the queſ+ 
tion, arifing directly from the na- 
ture of the Oaths and Offices of. the 
Judge and the Jury, there are other 
collateral arguments, which deſerve tg 
have ſome weight on this occaſion, 


becauſe they ſeem to flow as neceſſary 


conſequences of the fundamental maxim 


tion 


tion of every * VIV and the 
reaſon on which that is founded, in- 
conteſtably eſtabliſhes the Ufſtinction 
of the maxim itſelf. 

But becauſe it is extremely difficult 
to be underſtood on topics, fo ſtrictly 
technical, by any body but Lawyers; 
I ſhall be very conciſe on this head. 

The arguments I allude to, ariſe from 
the forms of Pleading, and the gene- 
ral frame of Records. There are none, 
perhaps, more juſtly to be relied on, 
than what ariſe from an uniform un- 
varied manner of Pleading. 

1. It is well known, in conſtant Ex- 
perience, that by the mode of draw- 
ing a Demurrer, the matter in debate 
is referred altogether to the Deciſion 
of the Court, and in reality never does 
£0 before a Jury. By a Demurrer, the 
bare Law is in queſtion; the Fact be- 
ing conſtantly admitted, if clearly ex- 

24 preſſed. 
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pteſſed. The reaſon of admitting the 
Fact in that caſe (I take to be) that 
without ſuch confeſſion of the Fact, the 
Court have no ground to go upon: for 
the Law, in every caſe, ariſes from the 
Fact. Even in ſpeculation the very 
ſuppoſition of a thing being done, is 
antecedent to the Enquiries concern- 
ing the Legality of doing it. And, 


to uſe Lord Holt's expreſſion, a Court 


will not ſet to determine Coffee- 
Houſe Wagers: or as Lord Bacon 
emphatically: ſays, nil habeat fo- 
„ rum ex ſcena,” The Caſe then 
muſt really exiſt, befors the Legality 
of at, as ta circumſtances, will be de- 
termined. But if a matter, where 
the Law only is in queſtion, is never 
ſent at all to a Jury; it proves, almoſt 
to Demonſtration, that the Jury have 
W — _ bare La). 


. 
e 


2. Nor 
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2. Nor is the argument to be drawn 
from the nature of a ſpecial Verdict 
of leſs force on this Occaſion. The 
ignorance. of the Jury as to the Law 
in the Caſe,” and their reference to the 
Court, is the conſtant Language of a 
ſpecial Verdict. Not that the Jury 
can in reality be ſuppoſed more igno- 
rant of the Law ariſing in ſuch a Caſe, 
than, they are in a thouſand others, 
where all is concluded under a general 
verdict: indeed, in that light, at this 
time of day, the Common Juries are 
amazingly improved in their knowledge 
of the Law); there being very few in- 
ſtances of their ex preſſing their doubts 
in ſpecial Verdicts at this day. The 
reaſon of having ſpecial Verdicts at all 
times, was in order to have the point 
of Law ſolemnly determined, and re- 
main on Record; without which, in 
many Caſes, no Writ of Error could 

_ have 
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have been brought ! in former tines, 
nor the point reſerved for the conſidera- 
tion of the Court. The uſage of lating 
4 Caſe, and having a general Verdict 
ſubject to the opinion of the Court 
afterwards, on the circumſtances of 
the Caſe, is an invention of late times; 
and is found, in Practice, to be leſs 
expenſive, and anſwer to the Parties as 
well as a ſpecial Verdict. And, indeed, 
from this mode of proceeding, the 
Court have the ſame ſatisfaction, tho', 
by. the Record not being particular, 
Poſterity have not. But both the 
Caſe ſtated, and a ſpecial Verdict, are 
proofs of what I am — f 
by expreſsly leaving the Law to 
the Court: and yet are not ala: 
tions to all other Caſes (as ſome 
have inſinuated) in this reſpect, as if 
the Jury deſired to be informed of the 
Law in theſe caſes only, and took it 

upon 
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upon themſelves in all other caſes; be- 
cauſe, every body muſt allow, the Jury, 
in reality, are at leaſt as ignorant of 
Law, in other caſes, as in that of ſpe- 
cial Verdicts, where alone they confeſs 
their ignorance,  _ 

I ſhall. only add to this very. volim 
refutation of the notion I have oppoſed; 
that it has been made uſe of chiefly. 
in the Caſe. of Libels, and, perhaps, 
would never have been contended for 
as a general doctrine, if it was not to 
ſerye particular purpaſes. Moſt writers, 
it is true, have cautiouſly diſclaimed 
being advocates for a Party; tho' the 
very date of their Obſervations, and 
manner of conducting them, have too 
often diſcredited their aſſertion. In- 
deed, without the imputation of de- 
bgned partiality, the beſt men are too 
apt to be warmed with recent events. 
The only time for a calm diſpaſſionate 


inquiry. 


% RUN © M edi 
inquiry in ſuch points, is when the 
event is at a diſtance, and the voice: of | 
Faction is ſilent. 578 2 
The profeſſed des of the; notion 
1. hre argued againſt, have (I ſay) 
principally applied their doctrine to 
the Caſe of Libels: but were aware, 
that the concluſion would be general, 
tho'; the Caſe was particular; becauſe 
the Right of Juries to determine the 
Law-in the Caſe of Libels, could only 
de a conſequence of their right to, find 
the Law in other Caſes, There ſeems 
to be this fatality, that has, in Practice, 
attended the Caſe of Libels, that the 
Law and the Fact do not ſeem to have 
been always accurately diſtinguiſhed: 
and, perhaps, in feveriſh times; ſome 
particulars have been contended for as 
implications of Law, which ought ra- 
ther to have been conſidered as Facts, 
and * to the Jury. 


To 
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__ ᷑0o me it ſeems, univerſally, that any 
action, the intention of the agents, 
and every other circumſtance under 
which that action, was done, are equally 
facts, and as ſuch cogniſable by a Jury: 
but whether that action under all the 
circumſtances in which it has been ad- 
mitted or proved to have been done, 
is a crime or not, is what the Law 
alone can determine, and thoſe whoſe 
breaſts are the depoſitaries of the Law, 
alone can pronounce: otherwiſe it is 
evident the quality of human actions; 
more eſpecially of thoſe, that are in 
themſelves indifferent, and have been 
defined by Society alone, would be re- 
ferred not only to a very variable ſtan- 
dard but an incompetent one. Apply 
this particularly to the Caſe of Libels, 
and the leaſt reflection will be ſuffici- 
ent to ſhew, that the power and pro- 
vince of Juries is the ſame in Caſe of 
y 4. Libels, 


is 9:4 #4 
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Libels, as in every other Caſe. And 
that in no Caſe whatever, a jury has, 
in its nature, a cogniſance of Law, 
tho' by accident the Law may have 
been ſometimes left to tem. 
Much, I fear, has your attention 
been abuſed in my attempts to ſettle 
a point that has, at times, laboured 
under the moſt flagrant perverſion, 


Heightened by all the fallacy and falſe 


colouring” that Faction is too apt to 
beſtow on favourite objects of ſpecu- 
lation. It only remains, to take up 
the concluſion, which I hope you have 
long before formed, that the Trial. by 
Jury is as much reſpected as it uled to 
be, and 'much more improved. VA. 

And, however a Jury is ſeemingly 
diſmiſſed, by Act of Parliament, as to 
ſome Miſdemeanors, I know no Caſe, 
Concerning Life or Limb,” which 


is not ot ſubject to the Examination of a 


Jury, 
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| Jury, and oftener, before the Trial is 
compleated, to two Juties than one. . 
1 Indeed, the Criminal Lau of 
ch Country, is one of thoſe points of 
eminence i in the Conſtitution, that tak- 
ing your view from thence, you may 
command the moſt extenſive proſpect 
of Liberty, and look down (as I may 
ſay) on all other Governments, far be- 
low it. I think this will be evident, 
if remind you ever ſo little of the 
nature of Crimes and their Puniſh- 
ments; of the manner of charging and 
convifting Criminals. 
The Laws of England, in relation 
to Crimes, differ very much from thoſe 
of other States; and are excellently 
fitted to the convenience of the Eng- 
liſh Government. I do not ſuppoſe 
any Country has ſuch fixed and preciſe 
ideas of Crimes. Of which the -va- 
rious and well defined ſhades of Guilt 


in. 
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in Treaſon, Homicide and Thefts are 
| very remarkable inſtances. -« This pre- 
ciſion is the more neceſſary, becauſe 
the Puniſhment is, (as IJ hinted) in all 
caſes of idw AS! te? as mo TR" 
themfelves 5 
The e 11 our - end a 
is no more Severe than it is Arbitrary. 
All Torture! is diſclaimed even as a 
Puniſhment, much leſs uſed as the 
means of Conviction, as it was by 
the Roman Law, and fill * in r 
other en e rag 


e 


Nie *Y Our: own, ingeed, in this 
reſpect, has greatly the advantage over 
moſt other Countries; but, I cannot 
help thinking, in one reſpect, other 
Oountries hold out an example worthy 
to be followed even by us. As on 
the one fide, the Law of England 
Ex: diſclaims 


. 


diſclaims the uſe of To orture ; on the 
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other hand, I think, it makes tod free 
with Death. Several States in Europe, 
apply hard Labour inſtead of Death, as 
a Puniſhment for all kinds of Theft 3 
many of which, in England, are pu- 
niſhed with the loſs of Life. 3 

If, in this caſe, I go as far as Sweden 
in queſt of examples, and continue my 
examples to the Southern bounds of 
Europe, it is to ſbe- you the extent 


of the practice. But it is ſcarce worth 2 


while to be. particular, till we come to 


States nearer home; and which fall 


more within the reach of obſervation. 
Am I, in this view, to remind you of 
the ſalutary and extenſive regulations 
the Police of France has invented for 
the management of their Galley Slaves ? 
In Venice, where they receive with 
their own, the Criminals from the 


Emperor's and the Neapolitan domi- 


" Vo L. III. 7 nions, 


2% U h 4 0 
nions, ane may ſee. twenty gallles ſult 
ef- Laves at the ſame time, from Bt. | 
Mark's Place. Even in the Iltt ig Stzte 
of; Berne, it is common to ſde thelt 
Sehatvers, or eriminals, condemned for 
theft, brought out in chains te clean 
the. public Streets. Theſe latter in- 
ſtances, I have drawn from States whoſe 
very: baſis is Freedom; and which 
therefore may be allowed to add ſome- 
thing ta the ſcale on this ſide the 
queſtion. But whatever becomes ef 
the queſtion in this view, let us for a 
moment conſider the exceſſive” freedom 
of 3 capital Pun iſhments. 21 The late 
Empreſs of Ruſſia, perhaps by an ex 
. eeflive ſtrain of humanity, aboliſhed 
capital Funiſhments in all Caſes what- 
ever. The natives af America, on che 
other hand, we are told, puniſh every 
thing with Death. We go too far: 
and 0 want of 99 — is a Cha- 
GK Te $*«- Ni; ne 
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naler bur ebemies would hardly "fix 


upon us) are guilty of a kind of ſtoical 
abſurdity] in making Crimes of the tmoſl 
different malignity, equal, by infficting 
the fame Puniſhment. With us, Mur- 
der and Theft are puniſhed in the 
ſame” manner. With us, if a man 
takes three halfpence from the perſon 
of another on the Highway, the Law 
ſays he thalt be hanged : if he takes 
4 thoufund pounds in the fame cir- 


eumſtanees ; what does the Law fay 


more? I am not urging, that the Law 
in any Caſe ought to go farther, by 
accompanying Death with Torture: 
but that it ought in many Caſes to 
ſtop ſhort of its preſent courſe; and to 
make Death more terrible when it 
comes, let al EE be ſeen. 
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as in all Governments, be adm | itted in 
the! laſt reſort, in mapy "Caſes, 1 i 
thoſe,” who wiſh to reduce tlie number 
of theſe Caſes, and, in ſome of them, 
to exchange Death 'for Slavery, I 
I fear, been miſled by a compa ion, 
founded, in ſome meaſure, | on the e 1 


Of 1 
orance of their own Conſti dab 


and a bad imitation of other zovern- 


ments. They undoubtedly for zet that 
amiable Power of the Gs Whelet eby 
Mercy ſeaſons Justice „a Power that 5 
At any. time, and ſo often e arts arr 
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; for Labour, on, the, mere principle of 


affion tc to the Individual : I do it 


7 291. . 
uch m re extended vic a 
11 f f. n br 0 | W3 5 


point of the utmoſt concern to 


C mmunity. It is in this light, 1 i 
member, ſeveral of our greateſt Poli 
ticians | have conſidered it. In ſaying 
whi ch, I would be underſtood” more 
— to allude, not ſo much to 
the f fanci iful accounts of Utopia, as to 


I! 


what has been more profeſſedly and 


| kerioufly advanced by Sir Will. J. emple, 


and. the celebrated Biſhop of Choyne. 
In the beginning of our converſation, 
we allowed them both an authority as 
Travellers: and tho' they may haye 
Tome wed this hint from other Govern- 
ments, T am ſure they are writers of 
that literary and; political rank, that 
you will not impute any thing they may 
happen to apply from other Conſtitu- 
tions, to an ignorance of their own. In 
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the ſhorteſt vie vy of the queſtionowha 
can (ound Poliey, as Well as Humanity, 
ſay in the preſent caſe, contrary. ta w 


Huruce has land on an ee 
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W cum pofſis de ids dh 

'"\Berpjer utiliter; Site, palca dutüs 2 
Nuviget, ac mediis hyemet mereator in on- 
Yo will tell me, perhaps, r 30 
State has neither the Mines of Swedgi! 
nor the Gallies of France, for beit 
p yꝓment of its Criminals. "Bit" it 
las employmegts that will anſwer the 
fame” purpoſe ta the Criminal, kd 
better te the Lebe: re the 


romeo * b 4 vou pe vi 
pairing Roais, nubing Rivers fabi. 
ble, draining Bagu, working i Döbti, 
an ſin +F ontaficatuons. © And, . 
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whether the Sun Hanes at noon, when 
hel aſks, 1*5 whether” we might nat at 
A make: a Criminal uſeful in pub 
« i orks here, as fend him either 


TEL 


The. man Cie under ohr preſent. 
Syſtem, in which hard Labour is 
the expreſs Puniſhment for a limited 
timer are ſufficient to recommend an 
extenſion, of it for Life, as a. Pur 
michmeot fer greater Crimes; with 


this ogly, difference, that the World 


hquld, he the ſcene of Penal Juſtice in 


the latter Cale, not a private houſe, of 


Correction as in the. former. Upon 
the Kbole, ; J conclude, a regulation of 
this kind, well confidered, will make 
it is impoſſible to do by any other: it 
is. more likely to farm. the Criminal 
himſelf; to make Satisfation to the 

Hoiniqo R 4 State, ; 
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State, or the Party igjred a and to he 
an Example of Terror and Conſequenee 
{tothe RT .bnetgnA ni batrBeng 
26wWw Fein ot 36)  nortelubonT 
-9t:910 2: une Ms. d bam 
I am not apprehenſive of giving your 
argument more weight than I could 
wiſh it, when I obſerve to you that 
ſome who have been for moderating 
capital Puniſhment, have found out 
other applications of a Criminal for 
the Public ſervice, than that of La- 
bour. A celebrated French Philoſp- 
pher, was of opinion, that Criminals 
who, accordi ng to the preſent prevail- 
ing notions, have forfeited their lives 
to the Community, might be made 
uſe of for new experiments to pro- 
mote natural knowledge: | ſo that they 
> might, with a chance of life, be made 
the Inſtruments of Science, inſtead of 
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ad infamous Dent oma public Seif- 
tuolc p Bomethingeof the kind has been 
practiſed in England. The firſt trialcof 
Inoculation for the Small- Pox, was 
made on a capital Convict, at the re- 
queſt of ſome eminent Phyſicianb at 
that time. Any thing of this kind 
241! Bripland muſt, as the Law now 
stands) be done by the King's Prero- 
gatide ; by the remiffion in a partieu- 
"thr eaſe of a Sentence, which the Law 
paͤſſes in all Cafes of the like nature. 
But the queſtion now is, whether this 
Sentence of the Law is in itſelf ſevere ; 
or ift it was more favourable to the 
Otiminal, whether it would be more 
uſeful to the Public 
Had your argument been Built 
I on Compaſſion, it would Have 
wanted no apology; for if Compaſſion, 
in à large view; is a weakneſs, it is 
ſuch an one, however, as nobody need 
be aſhamed of: it is the frailty of a 
man 
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mim pleading for humu Nature Erd 
Coke chimſelf cloſrs his hiſtory of 
Crimes and their Püniſhments, with 
very tenderly lamenting, that ſo man 
ſuffer capitally every ear. But thank 
is not a Gngle inſinuation throughogt 


his book, that the Law is at all too ſa- 
vere ; or makes more Caſes capital than 
ſhould be ſo. Two. reaſons ſtrike me, 
why: the Law, in the Caſes you alluded 
to thould ſtand as it is. 900 
1. Becauſe the Law, as it ſands, 
does, in my opinion, beſt anſwor the 
nobleſt purpoſe of Criminal Law, that 
ol preventing a Crime, rather than 
pavyfhing:the perſon. who commits it. 
In maintaining this: aſſertion, I muſt 
erp - gee pag on What I 


— 


Ce: pi yet — « 
rod as to the Puniſhment. of the 
Crime: 
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Orlate but & diſerction'is left in the 


King, as the executive: power, to mo3 
derate the Puniſhment according to 
the: circumſtances of its commiſſion. 
Its being fixed, beſt anſwers the fres. 
dom of the Government, Its obe- 
ing capital, beſt anſwers the purpoſe 
of Terror, by example to others, when 
it is neceſſary to inflict it; and ſo by 
puniſhing the crime with ſeverity in 
one inſtance, it is to be hoped, the 
commiſſion of it in a great many may be 
prevented. And yet the power of mo- 
deratiug by occaſionally relaxing thede« 
verity of a capital Puniſhment» does, 
in point of Fact, take off your impu⸗ 
tation of a ſtoical abſurdity in making 
Crimes of a different malignity equal. 
by inflicting Death alike for all. But 
hete. my friend, ,you have unawares 
dealt in Utopia goods, which before, 
in al of n argument, you had 
2111 coo ian allowed 


9mm _/} 


252 E UN OMS. 


Howed to be contraband... Sin Tho, 
r4, it muſt be owned, has indulged 
many a conceit in his Book, which he 
would. never have . uttered. from the 
Bench. And tho? he has faid much on 
the ſe everity of this Puniſhment, I think 
all that he has ſaid is anſwered. by this 
power of the Prerogative, in checking 
that. of the Criminal Law : and that 
the. Law, therefore, does not. deſerye 
$1 be arraigned for its rigour, becauſe 
it may at any time be mitigated by the 
power of Pardoning, that is ſo valu- 
able i RE ROE 
2. But even 133 of this 
confideration, I think. the Law i is much 
better as it ſtands, than to. have it al- 
tered. on the grounds that have beep 


1111 n 


11 


| againſt t he direct 0 of 1 the Confti- 
1 tution. As to your n e ob- 


(10 ci 


,ON181311 i 1080 ITT oi 


E 


18918 
20 * tt 0 2 L 


D1AMOGHDY in. 253 


tain in wee Gecbrü cents 1 have'6ily 
is ufer, that; (onffdered in thein- 
Tves'only, ſuch inttances are in redlity 
am exception to the boaſted freedom of 
thoſe very Governinents: and are die- 
tated by a ſpirit of Tyranny, in 6ppoſi- 
tioh to that Liberty, which ought to 
be (as you inſinuated) the baſis of ſuck 
Governments. - As to Venice in partic 
cular, the Galleys ſeen from St. Mark's 
place, would in my eyes be a ſpot that | 
deforms one of the brighteſt Scenes in 
the World! and the fame argument, 
the freedom of that Republic, miglit 
be brought to recommend their State 
Taquidtion and the Rack, in their wins 
ner of charging and convicting "Ctitat. 
nals, full as well as their Uavery Im 

i in puniſhing them, I wou uld nc 
ore e Slavery introduced i into this 'Coun- 
try, even as a Puniſhment. If Labour 
is 6nly another word for Slavery, 1 ſee : 
little difference, in Point of mitigation, | 
4. between 


$2 A UNOMWSIC 
hetyxen Labour and Death : they may 
welß · be placed together, as ihey are h 
nal Regions : they are both alile dead · 
Ju in their mien, alike diſtant from 
Eyfinm < 5 36694: ahn lest 
\ Vetvibiles viſe roms f be ne 

That the hard Labour your Politicians 
recommend, maſt be Slavery here, a 
that it is ſo wherever it is uſed, 
nedd take no great pains to prove!” 
Fhe quotation from Hbrare, is not ſo 
moch om your fide, when you reffect 
4 Orimmnal muſt be treated different 
frotti à Captive-. Add not one of 
the writers mentioned, affect even to 
diſgulſe che term of Slave. Sir TB. 
Morey to give the example of antient 
Rotne the greater weight on this See 
fien calls it, the Miſtreſs of Politieaf 
Wiſdem, and chen tells you the Crimis 
nals there; were condemned ad metalla; 
5. (4% ax alſervaniles bincuſii: But 


en 
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evem in our o times it Has Deru 
aſked; by your fuvburite Quer i, be 
ther t 260! view" of! Criminals ebm 
d in puis, would not he very eulſping 


«1180 the multituus? What f to ſer 


ſeveral hundred people in England, 
working on the Roads or in the Fields, 


ora employed about public Buildings, 


chained, and obliged to ſubmit to the 
wanton ſeverity of their maſters; ta 
make, the whole Country, which ought: 
to be as free as the air that ſurrounds 
it, as it were one univerſal Gaol or 
Dungeon; and to have no other voice. 
in our Streets than that of oppreiſon | 
and miſery: the very ſuppoſition is 
ſhocking! Beſides, without purſuing 
remote conſequences, if this puniſnment 
operated by way of example to the 
Public, it muſt operate from a prin- 
ciple of Fear; not from motives of 
Terror ariſing from the ſeverity of the 
19 that 


1 - — 
Fü . ³˙·6.ꝛ ͤ—ͤn .. 


Conſliution is founded: and which 
I doubt not, would in the end got 
great way to deſtroy ĩt. Not to men 
tion} after ſo weighty a conſideratioh, 
that chis expedient would be a- 


neceſſury for the publit, as it would: 
be dangerous and impolitic. 4 There 
will be always hands enough to Work 
on proper encouragement: only enable 
the to live by their induſtrys and 
treat them as men and fellow ſuba 
jects, Engliſhmen will not be wanting 
for every uſeful publie employment 
and freedom and | induſtry. ſurely have 
more muſie to an Engliſh ear, than hard 
labour and chains. This way of think 
ing ſatisfies me: and I am happy in 
obſerving, that after all that has hen 
taid in favour of this ſcheme, it has 
been offered to tlie ere and 
nobly rejected. e 

| Our 
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Dur debate haas as uſual, carrinSads . 


out of the direct road : before this: 
poiat was ſtar ted, I was going ta re- 
marky that, in early ages our Anceſters,j 
like-moſt other nations, in a rude ſtate o 
policy, fell into the two modes of Pa- 
nillment, that Barbariſm alone could in- 
veat-or adopt. The firſt, that of puniſh»; 
ing the peccant Member, as it was called. 
In Slander and Perjury, for inſtances 
the tongue was cut out. A Cut- Purſe 
loſt: his right thumb: and this, per- 
haps; firſt introduced burning the hand: 
(rather than any other part) in the 
caſe aof Clergiable offences. 80 in 
Houſe- Burning, the Felon was, burnt : 
and for; ſtriking in Weſtminſter-Hall, 
ſitting the pound ithe "ew hand was 
cut of. | 
They likewiſe felt into * 1 


mode, of accepting a Pine in lieu of 


exacting corporal Puniſhment on the 
Vor. III. S Offender. 
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Offender. This notion wWäs dictated, 
nt ſo much - from? an undut ſenſe f 
the mialignity of Crimes, 46 partly 
from religious ſcruples; our Saxon 
Anceſtors thinking that, under the 
Chriſtian Inſtitution, no perfon ought 
to dic for any Offence. But it might 
have been partly alſo dictated by the no- 
ctflity of the times, which, in the in- 
fancy of Society, made them value life 
too much to ſhed the blood of any man, 
very in ſatisfaction for that of another 
the had killed. But the firſt dawn 
of political reaſon, diſperſes theſe 
clouds, that can obſcure only the moſt 
dark uncivilized ages. And thotirour 
Anceſtors ſoon came to put u difftrent 
eſtimate upon the life of a Man und 
that of an Ox; yet in no time can 
the Law be accuſed of Crueltyn or 
be ſaid, as Draco's) were; 10 have 
0 % been written in blaod. 


Eq * * 5 . 
> eiae * i 
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ey. If this is tie caſe in ſetiling 
the Punĩſhment of Crimes; how much 
more engaging is the humanity and 
tenderneſs of the Law in its mannet 
of Charging and e e oi a Crimi- 
mend at 6 7 ins 
g The Churge may be 41d to com- 
-mence with the warrant of Com- 


mitment. The word itſelf is the 


common, tho' not the neceſſary lau- 
guage of the Watrant, any more than 
the information upon Oath, on which 
ir is granted. The Magiſtrate is not 
obliged to expreſs either in his War- 
rant; but if under colour of this 
'omiſfion; he acts without them, he 
will himſelf be liable to anſwer in“ a 


"criminal Way, if the party is after- 


wards acquitted. I ſhall be well un- 


derſtood by Policritet, when I add, 
that one of our Crown writers, Haw- 


tins, ſays, (and a very great living au- 
Nn J. 8 2 thority 
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tlörit) has Conffined Him in flying) 
Ie ib Fer te luteft e the informal 
74 60 Ofth' in the 'Warrailt, the ir ds 
be e Hot Abſolutely becellaty. d ( od 
erk Commitment itſelf is 4 fel 
celliry indiſpenfible ſtep in few Chic 
only. And the Habeas Corpus Ac, ih 
that reſpect recogniſing! and ſtrengthenl 
ing the Common Law makes it nel 
ceſſary to Juſtify the Detainer, that 
the Treaſon or Felony bhbulds be 
plainly and ſpecially 85 5 in "the 
Watrant. Every other Cafe (not &. 
cepted by expreſs provifion of Law) 
is bailable ; and if the Magiſttate re. 
fuſes Bail, or exacts illegal Bail, hen ie 
puniſnable for his Oppreſſion; Anf the 
Ptiſoher, upon giving reaſonable! ſeeti- 


rity, Will be diſcharged out of Cuſtody. 
Thie teaſon why the Law refuſes Bail 


in cettain caſes, ſims: to bes that 
theſe being capital n no Property, 
N 1 which 
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which is.the,pemoſt, the Bail ean; for- 
ſeit. Gall, be, deemed an equiyalent; to 
the, State for the life of man, which 
the Law has fixed as the Puniſhment 


for theſe offences. It was for the ſame 
reaſon, in our antient Law, that when 
_ a;Criminal fled from juſtice, his Out- 
lawry. amounting to an Attainder, he 
was faid to be proſcribed | like a Wolf, 
or conſidered as dead, and any one 
might really kill him. At this day, 
that rigour is aboliſhed ; and upon "fr 
pearance, the Out-lawry itſelf, tho/;it 
till is an Attainder, is very eaſily, re- 
verſed in preference to a fair and gan- 
did, Trial of the Fac.. 
Aud J am ſure vou will cia it, 
very fair Trial, when I proceed to in 
form you with what caution the ,ac- 
cuſation itſelf is made; and with what 
exactneſs, it is afterwards Prang. al 
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al 540 "Every ee Ciſe is, . itn 


cafes, to three 77775 and Wa 
to the completion of à ſingle Tidl. 
An Impeachment, which is name” o 
is not a Trial by Jury, is, in reality, 
that, and a great deal mote: for the 
Accuſation i is made in ſo many diſtvi& 
articles by the Hauſe of Common}, the 
grand Inqueſt of the Nation; and that 
Accuſation is heard i in the moſt unex- 
ceptionable manner by the whole body 
a Lg Peers. The Majority of whom' muſt 
nd the Priſoner guilty, and will, ih 
moſt caſes, exceed ten, times the na. 
ber "of a common Jury.” ESL 
"The ſingle Crime « of the Death 
* of. Man,” is ſubjected to chte, 1 
may ſay, four Juries * that of che 
_ Coroner, the Grand [ fury, and the- 
tit 
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tit Jury n th iR; which,, in 
very particular gjrcumſtances, may be 
aged the Triad on, an Appeal,” 
The, Crime itſelf will well Juſtify | this 
2 caution; the loſs of A 

ect to the King on one hand, and 
—— of the Law to the Crimi- 
nal on the other : A for this is the only 
Crime which muſt be pardoned, by 


#4 + 4. <.4 


rarely. met. ma the mercy of. the 
52 N 
= he  Accu/ation, in moſt Criminal 
Caſes, is by. the Grand Jury. con- 
fiſting, of at leaſt twelve perſons of 
rank and property, in the Nats 
Where the Fact aroſe: and it is e 
upon ſubſtantial preſumptive Evidence. 
You; know. very, well,. that Accuſation 
fonn nd by them and drawn into Form, 
is called an Indietment. The Etymo- 
logy of, the Terms very well expreſſes 
F. 84 the 
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_ theqmtcetifiontiofiats Form ut rhuſtides 
ſcribe he nature of the Crime dtſelſ 
and the circumſtances of its Gm 
wiſſen, by the Perſun 'accuſed} with 
that certainty, chat if the Facts at laid 
in it, are proved; and-epply::toltht 
Oxime tightly alledged, it muſt ba l 
dle monſtration, that the perſon 205 
guſcchis Guilty. 67 #11953 1 5 fl10 
„diIThe , mander of proving iti Is am 
AFFtita,confider.,, And it is in alfa 
Words by living Witneſſes, examined 
be gore the Ptiſoner in open Courta nd 
groſs- examined on; his behalf ;.;and;the 
Weight of 5 their, Exidence;is left tothe 
Uuppppmgus Judg ment of, twelve men. 
blubhe Law, of E ngland,./: in, one te- 
fert, differs from all Countries in tho 
world 3,,1t, deſires, 9 Cagfaſton from 
the: Accuſed; and,, nothing {buti.the 
force, of conſcience can;;oblige-hing to 
ib ig for; the Law takes che proof ap6n 


121101 itſelf, 
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indelf}defiti ngronly of the Priſbaet, 
_ thathomouldfly Am 1 f it 
natcghilty. 10 2 nini of: bur 
d un Criminal Gates Urreaſon enceptech 
the Law allows no Council to the 
Ntiſoner; except only in points of 
Law. This denial of the Law Has 
been cenſured in the firſt caſe: and 
others, who ſeem to pay the Profeſſion 
nu gleat compliment, have blàmed the 
adthiſſion on the other. Whether üt 
Lawn: the denial of Council copied 
im part the Civil Law, where it Hiker 
wile obtained, is not eafy to ſay. "It's 
much eaſier to vitdicate it in our own, 
that in the Civil Law Form of Trial. 
Our Law ſuppoſed the proof _ 
be!{o! plain when left to the Jury 
that the Judge} before it reached .— 
wbuld o attend to the Examinlation, 
as to be, in ſomme meaſute, (as the 
books call * 'Countil fot the Pri- 


I ſoner. 
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ner. But every body knows, 1 uſage 
rf ee rea 
any. „ „ dehnt mii ad 2bUaboh 
As to thoſe who take hs the other 
objection, and are againſt any Council 
at all in Criminal matters; who, ba- 
cauſe Council on one ſide appear in 
ſupport of the Proſecution, and on 
the ober in ſupport of the Criminal; 
and betauſe the ſane Council might 
beſore hand, as applied to, have been 
Jndlifferently on either ſide, do there» 
ſore repreſent him as indifferent! in 
Þimſelf,” 10 guilt or innocence; and 
ready to turn one into the other, as 
he is employed: this humourous a and 
candid way of chinking. though it is 


not rn is Rey not quite 
i jeſt. e gd 
"1 * 1 the cafes 


mentioned, the ' Law: allows Council; 
Jet in no caſe, Civil or Criminal, 


5 i 2 does 
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| dees it .compel; him to have any. 


Council, in any caſe Whatever, never 
defends the Crime itſelf; it is his 
buſineſs only to ſee! the perſon ſac- 
cuſed is not wrongfully convicted 
and in that reſpect, he can only de 
what the Party himſelf, if he was 
able, and maſter of himſelf in ſuch 
circumſtances, might do; manage his 
oN Evidence, and watch that pre- 
duced- againſt him. A circumſtance 
fo finely turned to his purpoſe, muſt 
often happen to a Priſoner at his Trial. 
Attempting to. ſpeak on the Bill. for 
granting Council to Priſoners in caſes 
of High Treaſon; he was . confounded, 
and for ſome time could not proceed 
but recovering himſelf, he ſaid, What 
now happened to him would ſerve to 
ſortify the arguments for the Bill. If 
He, innocent and pleading for others, 
„oh X Was 
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— — the auguſtneſs of ſuch 
an. aſſembly, what muſt, a. I 
e plead, before. them fon 
Wu 5 i *1dT” bt 16h 2£5qrat 10 
In no Criminal caſe, except High 
Treafon, does the Law abſolutely ren 
quiro more than one Witness zo but 
the Evidence of one Witneſs z ungen 
companied wich cireumſtanees, ornahe 
Priſoner's free, unbiaſſed Confeſſion, 
muſt be very unexceptionable indeed; 
te bare any weight with a Jurys nil 
-o$ 59+ This Form of: Trial, by Juryi | 
valuable, i in, Caſes of, Property, 1s, Hen 
enliarly ſo ĩn Caſes of Life and Laberty- 


add founded, in general, on Parity of 


circumſtances! and condition. As, f 
moſee in the fame condition of Fortune 
wette moſt converſant with each others 
affairs, and moſt likely to do each othes 
Juſtice- Those the temporal Lords; 
who are all Peers among themſelves, 
* 2 with 
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capacity; tho" different in dignity; are 
t& it in Judgment on 4 Lord indicted 
or impeached. Thus, in antient tinits, 
a Knight was to be tried by Knights: 
for tlie“ a Knight was only a Com. 
moner, yet as he had a ſtated Property 
to qualify his Dignity, it was looked 
upon as more agteeable to the princia 
ples ef the Conſtitution, to have hit 
Priets of the ſutme Property. This 
diſtinction came in with the Feudal 
Policy; and as that wore off, was abo- 
lihed. Commoners, for the ſame rc. 
ſan,” form the proper Juries on the tial 
of Commoners. It was partly from 
this principle of Parity that Party Fu. 
ries vvete introduced; which obtain 
the Trial of a Foreigner, in a Jure Pa- 
tronatus, and by a Stat. of Hen. VI. 


in u proſecution for r 
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bose ais by peaking of this Purihy 
vrhich is of the vety eſſence of this 
Form of Trial, that the Form irfelf 
id mentioned in one of the nobleſt 
vlauſes in Magna Charta. And I can 
net help expreſſing my ſurpre at 
VDord Cotes Comment on that clauſe. 
The Statute ſays, no Free- Man ſfrall 
be tried in x Civil or Criminal cafe, 
u per legale. Judicium parium ſuorum, 
vel per legem terre.” Lord Cote begins 
bpcireckoning up the branches of 
Law that, he ſays, ſpring out bf 
es this root; and adds, dryly, f that 
c no man thall be condemned at the 
King's ſuit, but by Judgment of his 
&: Peers; that is, his equals, or accord. 

e üng to the Law of the Land. 80 
particular comment on the words B 
Res — he runs away with the ſound 


of the word, and ſpeaks only af the 
Aeg 


Trial 
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Nef a Peer, imithermoſt confined 
ſatiſe of the word a which, tho i,ͤj, 
now uſed merely in ſpeaking, of t 
Nobility, was not known in that ſenſe, 
till ages after the Statute. It could not 
be he ſenſe of the Statute ; becauſe 
even Freeman is there ſpoken of, an to 
be tried by his Peers. And ſurely, the 
when of Engliſh Freedom, was not ſo 
very conſined, even long before tha 
Statute; much leſs ſo, at the time af 
paſſing it. I take it to be extremely 
clear to mean the ſame thing, as the 
Statute of Treaſons has expreſſed in 
other words, gent de lour condition. 
Jo finiſh this ſhort ſketch of our 
Criminal Law g when a Priſoner, upon 
clear Evidence, is convicted of the 
Orime, of which he was accuſed, his 
Triat is cloſed with the ſettled Fudgment 
f the Law. But if, after all, there 
ate any oireumſtantes in his Caſe tliat 
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ſpeak ſor Meroyjo5the 1Judge beftre 
whom he: was tried may reſpite: his 
furdinhim. The King by his Curd. 
Juſtice in Mercy; and that glotious ate 
trũbute of Majeſty, which 1: have nl - 
realy conſidered as the proper conſtitu 
tionul balance to the ſeverity of o 
Criminal Law, will not be ing theſe 
times (if it ever was) juſtly com- 
plained of as lying dormant andi ĩnac- 
thus, 020931470000 ee 1414645 iganditib 
. 60. I am afraid, in endeavouting 
to ſatisfy you on this topic, I have bor- 
rowed ſome of the time, that I ſhould 
have employed in others. \ Fam next in 
order, to anſwer your other queſtionst 
ar tothe claſhing ef | ſeemingly vppufite \ 
Fur/difons: and the beſt way, Icon- 
ceive, to treat clearly, and at the ſame 
time conciſely, on ſo intricate a ſub- 

ject, 
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jrchio ds thut of different and ſeemingly 


different purpoſes. 1. If the / Juri 
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mterfering: Juriſdictions, will bes to 
premiſe few: plain poſitions, to whieh 


And they are theſe three: 1. That as 
everyilegal-right! has a remedy to be 
mat with in ſome Court or other g 


there is, in every caſe, one Court bets? 


ten calculated to giye a remedy than 


anytother. 2. That no perſan i ca 


ſue an two different Courts for the 
ſame ſpeciſic remedy. 3. That where; 
different Courts have concurrent Ju- 


riſdiction on the ſame tranſaction 35 ĩt 
is with a very ; different view, and for! 


dition. is ſimultaneaus, the end of the 
Proceedings is, different. 2. If the 
J vriſdiction of different Cour ts on the 
ſame ttanſaction is {y/ucce/tve. (48008 
Error. or Appral) tbe Proceedings: ĩa 

Var. HIL u Tn vinwaoos the 
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the higher Cvutt do, in their nature, 
ſuperſede thoſe in the lower. 
er füppert of ine Url poſition 
Fill endeavobr to ew yo, list ef 
lie four great Courts, each has ſbnde- 
mag particülar, tho not atögetlibr 
erklullve in its Juriſdickon. nig 
0 Borough Courts, Ecclefiaſtical Cdurts, 
And others 6f confined or lee d- 
riſdiction, either with reſpect tothe 
pPerſon or the object, ſhew that there 
muſt be a certain coineidenee f qua- 
Aties in the ſuitör and the harüre df 
the fut, to give any Jurtſdictiot at ; 
Walle and therefore, theſe are eafily a 
vreconelled to the poſition laid down ; : 
adeing, in moſt caſes, not merely the 8 
Icheſt / but the only mode of obtaining : 
relief in particular caſes. Therefore, 1 
A will not detain you at preſtnt hyith a 
-1theſe, but apply-what-I'have/to:fay to 0 
2 of general JuriſdiGionþ I I 
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wenn the four; — 
niger. 12901 ods ni to 52 »b9hequt 
noi We are to look Hor. dhe. Commence- 
ment of theſe Courts at the diſſolution 
of: #he- Aula Regis: for that Court, 
Alike Nebuchadnezzar's image, the ri 
gin of the four empires, was crumbled, 
Atulengths.into the ſeveral. Courts of 
_Qhancery, King's Bench, Gamma 
Mleas, and;Exchequer. lit 
Their Creation Was probably not 
_copval; tho! as their reſpective dates 
can be diſcovered by no Evidence of 
Law ier Hiſtory, it is not allowed in 
hes eye of dhe Lau to ſay, which: of 
them is the moſt, antient. Nor, „in- 
deedl arę any probable arguments, on 
this point, to 1 from col lateral 
1 25485. 1611 l 31197 
„ — IRE Jurif 
diction. It is unreaſonable to ſuppoſe 
A8 ο⏑] T 2 that J 
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that four Courts; at All near each other, 
as to the time of their origin, oh 
have any fimilarit) in tlleir original 
plati of Juriſdiction. Nay, their! pre. 
Fent' ſtrength "itſelf is attended with 
ſotne eircumſtances that point ddt 
their original weakneſs; T mean thôſe 
feitious Juggeſions that colour " over 
ee 20D 

The Court of King's Bench, che l- 
vereign Court of otiginal Juriſdiction 
in eriminal caſes, ſeems to have bebh 
at firſt intended to have cogniſance 
only in Pleas of the Crown; except- 
ing thoſe caſes, where the offioerꝭ bf 
the Court were privileged by reaſsh '6f 
a *their' "attendance, to ſue or be ſued 
thkre in pleas of trefpaſs or debt? Or 
where perſons were already under the 
cuſtody of that Cdutt; and were to 
be charged with unother ſutt. to 

ewarkt fort; wrt Ih eee e 

nfs * From 


DAL G UE HM. 27 


S Brom hence ariſes the Fiction, that 


in arder to warrant the Proceeding of 
this Court in Civil Suits) ſuppoſes every 
really unprivileged perſon, which at 
this day is almoſt every Suitor. to be 
already in the Cuſtody of the Marſhal 
of this Court; and he is een | 
Againſt accordingly. 5 
The Court of Excbeguer was at 
firſt only a Court of Revenue; and 


nog perſon was either to ſue or be ſued 


there, unleſs he claimed debts under 


the King, or was debtor to him. Chief 
Juſtice Trey, in a very ſolemn argu- 
ment, not a century ago, obſerved, 
i It was for the ſake of the Revenue, 
e that the Court of the Exchequer 
had any thing elſe to do. In Ed. III. 
time, a Writ of Niſi-prius was allowed 
to be granted before the Chief Baron 
of the Court, / (as the Statute ſays) Be 
was a man of the Law; which ſhews 
11 T 3 he 


5 Ns. 


Ker 18 f Alirfe,) Thee? 
whence came the Judges of this Curt 
ſoo eoitrary to all andlbgy, te be düst“ 
guiched by the namd. of Barihs/ h 
becauſe the great officers, who afſiſted 
in this Court, were ſome of them 
leaſt, originally inveſted. with an authed 
rity 1 far different in its nature, from that 
of the barely Judicial Character ?- Aud 
though, as a Court of Equity, it has 
lotig been open to all Suitors, it ftllbꝶ 
nominally preſerves the features 6f ity 
ofiginal Inſtitution; ; by repreſenting itt 
SIA, as F armers 'of the King! ad 
ſuggeſting that the detention öf te 
ing 4 in demand, (makes them -ſeſs 
ie to ſatisfy the King's s debts;) © 4 
© The. Common Fir, Which, üben 
its Ubkiug fixed in one place, from its 
Practiſers being perſons of great exp | 

rience, and called by the King's Writs, 
Was early at leaft, if nar — de- 
4 | > 4 ſigned 
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ſigned tp haug the, general gogniagncg 
of5 Gil; Jozurieß, or; ſpits, between 
man ande man and tho a, communi-, 
cation, of Civil Juriſdiectian has. been. 
formed with other Courts, it has gained 
nathiag to balance its los. It is Kill, 
theſonly Court for real actions; but 
rea; actions are ſeldom brought. It. 
ill, as it began, is confined to Civil, 
without the leaſt participation of  Cri- 
minal· Juriſdiction; except what every 
Court muſt-have in the power of vin: 
dicating itſelf from any contempt of 
Suitots. or of correcting the miſde - 
meanors of its own officers. 15 
The. Court. of Chancery, confdered 
as a Court of Law, was to hold Pleas 


only, where; the King was properly a 
party, or where the, Plea touched the 
Office of Chancery. But its ſovereiga 
Juriſdiction i is as a,; Court of Equity. 
Its being no; Court of Record, i its bind- 
Dmgt! 7 'F 4 ing R 
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ing:the Perſorianly, and not the Land, 
by its Mecrers pcits opractice of trauſ- 
mwitiing Records to be tried in Courts 
of Ilaw are all ſo many ſymptoms of 
its former original imbecility. d a, 
The term Chancery, is not peculiar 
o, this Court $71 it is applied, at. this 
Hay, to other Juriſdictions. Thus fan 
Appeal is ſaid, in many Caſgs, to,lay 
Pelore the King in Chancery ; gf. in 
ide Co urt of Chancery, or a. Court of 
; Equity, but before delegates com- 
miſſioned by the King, and apfipied 
under the Great Seal for that particu- 
larpgurpoſe. Every, Biſhops, and-every 
„Cathedral, has like wiſe its Chancellor. 
IN is the term Chancery, conhiped.,to 
wo his Ki ngdom aue e than one Court 
23 1 2 Every Kingdom in Europg hath 


* 10 boncellor : ang tho' the Etymology 
the Term is not agreed, yet the Ha- 
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Aim party the ſatmme in all. It. is com- 
only capplied go the firſt officer of 
Ba und State; and ſeems to take its 
taame from a power veſted pecullatiy 

ia him, delegated by the Crown, of 
ui Reſtindingꝰ particular Acts. 
und thus the Term Chancery, tho 

ain ea lärge ſenſe" very different from 
hat we mean by it applied to öne 
Ccdürt, yet, even in the largeſt ſenle, 
detiotes the original Juriſdiction of” the 
-Eburt of Chancery, as à Court of 
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of moderating the Summum Jus, ariſing 
froin th6-rigour of the Law. In du J.. 
tune and afterwards}; this power Wag 
exertiſed on e preſs Petition tothe 


Ving, and the Chancellor uſually af 


ſiſted the King. — Sometimes, in the 
abinuce of the King, (very comman for 
many ſueceſſive Reigns, during | their 
pofieflions of Dutchies and Fiefs i 
France, and the Cruſades in Paleſting) 
theſe Petitions were referred to the 
Chancellor alone: till at length a qa 
riſdiction was regularly delegated to 
him. The BiY/, it may be-obſeryed,- 
fall retains the Pandas of a 
Henitian. 1 541 01 ict bas ois 
>The firſt ad by a Chan 
| cellor, is ſaid to have been in 1394. 
17 Rich. II. but no ſettled, Juriſdic- 
tion was formed, till in the reign of 
Hen. IV. about 1399. But in thoſe 
days ſprung Feoffments 80 Uſes, as ne- 
21 ceſſary 
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cceſſary fruits of the troubles and) ſuſa 
pibians of the times whereby: the! 
Poſſeſſion of the Eſtate was diſtinct, 
andidivided from the Property; then 
it avas that the Juriſdiction of his 
Court ſo greatly increaſed. And mats: 
ters of Conſcience fill ſand on that 


ground. The common diviſion of 


Fraud, Accident, and Truſt, will; give; 
a good general idea of the Juriſdiction, 
and excellent. Inſtitution of this Court a 
being in caſes that involve ſuch cir- 
cumſtances, as have, or ought to hate, 
a ſttong operation on the conſcience: 
and intention of the Parties in Trai- 
afions ; and fit to be here conſidered 
ant enforced ; as Courts of Las Habe, 
in general, too weak and incompetent 
a edgnizance of them, being tied up 
by ſtrict legal ideas and rules of Bui- 
dende, which will ſometimes fall wide 
of complete Juſtice. Not but that 
viist199 Courts 


———ͤ„ꝗ% — 
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Oourts ef Law oy) jim. many! caſes, 
conſider. ebene Parties 3;@s 
in, the general expoſition of Wills, u 
al caſes of Contracts, and throughout 
in the large field of Practice, here 
Courts of Law are inveſted with a, dif 
cretion that amounts to the molt. li- 
beral Equity. And in thoſe.caſes, the 
Rules of Law and of Equity, are, ig, 

great meaſure the ſame: perhaps 

may add, that there is but this fingle 
rule in both, to do complete.) aſtice 
according to good Faith and the ſolid 
Intention of the Parties, in their, N 
tual, TranſaGions, But the general 
gtound of going into Equity, (as di- 
ſtingviſhed from Lay) is the ant 
Remedy at Las as you learn fromthe 
Form of every Suiton's Bill 

have, therefore, in this. haſty! ac- 
count of the Sovereign Courts ofiH/e/t- 
miaſſere liall J hope, in the main, 


Al proved 
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eulculated to give a remedy that n 
mer: by which, however, I do not 


mean, that one Court of Law, or one 


Court of Equity, is in any reſpect pre- 
ferable to another of the ſame” kind; 
Vit chat the nature of the Caſe, will 

aint out) whether the Remedy is 

moe proper at Law or in Equity? 
g r. And I am now led to- the fe- 
nd pofftion, that no perſon can ſues r 


(as I would put it in the moſt exteniive 


ght) no perſon can be fued in't 
different Courts for the ſame thing! A 
Recovery in one Action at Taw}'will 
be for ever a Bar to a Recbvety in 
aliother, brought for the ſaine'ſpecific 
cauſe, in the ſame or another Court. 


Nobody; at the ſame time, ſhall proteed 


on the ſame grounds, both at Law 
and in Equity z the Proceedings at 
vo Law 


proved their pofition/ Tat out With, 
that in every caſt one Court is better 


0 
f 
ö 
b 
k 
| 
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| 
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Liawjſhell;be. inzaingd, or the Bill id 
Eanity ſhall be diſtoiſſedl. he ary 
of Ragland is thus careful of carrying 
2. Civib fatisfaRion, too far, much mare 
is it, in Criminal cafes, where Life gr 
Liberty are concerned. I do not know 
any maxim more inviolably obſeryed 
than this, that nobody is to be tzuice 
puniſbed for 4be Same offence... Here 
the poſition is much ſtronger infoxeed 
khan, in caſe of Civil Actions. There 

you ſhall not recover a Judgment twice 
for the ſame cauſe of Action 5, here you 
ſhall not ſo much as charge a perſen 
again, after one Trial had. An Ag- 
quittal on an Indictment, is as much 
Bar to another Indictment for the 
new Trials, which, may bring a Qivil 
tranſaction in review again, and ſub- 
zelt the Party to pay Damages in the 
ſecond (inſtance, which he had eſcaped 
195 in 


2 re 
. * 
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may aſſeſs double the ſatisfwcton given 
Sy rhe firſt; theſe; 1 ſay; are waltdrd 
of in Oriminal proceedings: a Priſoner 
Who Has once had a Vruict patſed on 
him, can never have a ſeeond for tlie 
ame Offene... 

F. 62. I was aware, however, that 
6 Common apprehenſions, ſome in- 
ſtamtees of daily practice might be ſot 
up! as exceptions, at leaſt, to the gb- 
merality of what 1 have advanced if 
not übjections- to overturh it; J did, 
therefote, by he third poſition; glatd 
i upon my entrance on this ſubſe@; 
dy sbſerving, that where to Courts 
284 entertain Jariſdiction at the fame = 
uche, or füctcefſively on the fame tranl- 
ibn, it wal with a very different 
We, and for very different purpoſes.” 
he inſtances of the firſt kind may 
de put inte two lights 1. Where the 


_ Proceedings 


- Courts at the * time, but of * very 


but wants the aſſiſtance of another, 
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Proceadings are in the fame Cauſe in 
two Courts at the ſame time, Oro. 
Where the Proceedings are in different 


different naar. t o 
The fitſt is mae, Guben 
the principal Juriſdiction of the Cauſt. 


fox a particular purpoſe: as, Whezel in 


a. Cauſe in Chancery, a. queſtion 0 
Law is {ent to the Judges, or an Iſſue 
of Fact to a Jury; or a Bill is: fledi in 
a Court of Equity for a Diſcovery, in 
order to bring an Action at Law, 011 

The ſecond kind ate more numerous 
and more apparently in the teeth f 
my NoArine 3. wp bart being 
| iat Gino 3 and ariſing. ; 


at the. ſame. inſtant 


from one ſingle tranſaRion. As, where -. 
any one is ſued, in the EccleGaſtical | 
Court aud at Common, Tai the 


Cc 8 * \ 3 ? ' 14 ſame 


D FALS @UE it. 200 
fame tuuſe ; or in a Aion, and ut the 
fame. time proſecuted hy Indictment or 
Information. 518 g, ονονν adit gran i 
Now itheſe cafes} well -corffidered; / 
are far from exceptions to the position 
laidiado w, beeauſe they are” with a 
diffetent deſign. In the firſt caſe; the 
Suter pro ſalute ani; in the Ectle. 
fiaſtieal Court; and at Commomi Law 
for a Obvil"SatisfatHin or Fine to the 
Klug; which furely are different ends 
of Frebeedifg. Im the other cafe,“ 
a Civil fatisfaction is as widely diffetent 
from a Ptmiſliment!” But the Offende 
itfelf, ih both theſe caſes, is in reality 
dduble; an offence àgatnft the CU 
menity, as well as an Individual pub. 
lie. Deteney or public Peter being vio" 
latedi at the fame'titne à private Injury 
is Vottitmitted. If then there are two 
Offenes committed ut the ſame dme, 
why fould either g- Unpuniſbed ? 
Vol. III. U The - 


ens Yr g 
The objection, then is grounded an 
(1, but. it newer obtained, in ack, 
ſo little as at preſent, _ A Penal, Ati 
5 and. a Common. Law. Information, "vill 
not, be encouraged to run on together = 


Courts will ſuſpend. a Judgment in 
this, till they know, the reſult, of, that, 


And where. even a fiogle Proſecution, 
though i in a Criminal Information, in- 
volyes.; a queſtion of Civil right, they 
will. rather chuſe to try the; Right rſh 
in A feigned Iſſue, than go on direaly 
in a Criminal way, Policrizes knows 
L ſpeak of, every. day s. Experience z and 
therefore cite no Authorities, 
: You will, however, be entirely fatis- 
ed with the caſes. of ſucceſſive. congur- 
rent, Juriſdiction ; 5 they being inſtünted 
io redreſs. any ſuppoſed grievance . of. 
eicher Party, who has Judgment againſt 
him i in a Court below, and applies to 
2 Higher Court. to correct the Errors 
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which he fuggelts in their Procecdif fig. 


Thiis univerſal Sradation of Appeal 


fe; Way" redreſs that can be had 
frotii one Court againſt the determi- 
nation of another) I look upon to be 
olle of the glorious characteriſtics of 
the *Englich Conſtitution. The higheſt 
Cbyrt' alone excepted, I do not know 
any one Court of Juſtice intruſted 
ith © final Juriſdiction. Without this 


reer rvation, you might well complain 


of thoſe ſummary Jutiſdictions, which 
branch out the executive part of Go» 
vernment into ſuch innumerable chan 
nets;” and ſerve the diſpatch” of Juſtice 
in that reſpect; in any other might | 
be Its Op preſſion. This redreſs from 
one Cr to another, may be con- 
ndeted in two lights. 1. As to the 
power 9 Courts have over the 


Inferior. 2. As to the manner in 
e U 2 which 


Pe = 


- „ —:-> So. 
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Which Protcclings' of "the Higher 


Cade themſelves are to be redreſfed.” 
1. The firſt have a Power, 255 Pg 
forward Juſtice im lower Courts, Had 


ing Juriſdiction; a8 by Wande c 


Eccleſiaſtical Miniſterial Officers. 22970 


Corporations—to Truſtees of cha harity ; 5 


by Attachments to Sheriffs, and of 10 


acting as their own ſervants. 2. 18 
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prevent exceſs of Juriſdiction — as pro- 


| hibitions to the Eccleſiaſtical Courts — 


Writs of Certiorari, to remove Pro- 
cecdings from lower Temporal Cour! $: 
and of this kind. are Tnjuntions from 
Courts of Equity. 3. To redreſs er. 
roneous Proceedings in inferior Courts, 
where they have RD 
Writs of falſe Judgment from "Mi 
Courts 3 Writs of Tolt, and l 
of that kind; and in many inſtances 
by Certiorari, or by Appeals from. the 
Jower Eccleſiaſtical | Courts to the 


ff 4 higher 3 
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higher from the higher to the King 
in Chancery, who. reviews. their Pro- | 


Re by his delegates, appointed 


7 


9 the higheſt City 
Court to other Delegates ;_ from every 


Plantation Court in the Britiſh do- 
minion, to the King in Council.; from 


the Court of King's-Bench in Iceland, 
to the King's-Bench in England ; from 
inferior Courts of Equity to the Court 


of f Chancery; from all charitable Truſts, 


where no Viſitor, is appointed, to the 
Court. of Chancery. 
The Caſe of College Visitors, AY 


deter. you will remind me of, as 


ſtanding alone without Appeal, at felt 


fight may ſeem an exception in a ſingle 
inſtance, but at the ſame time.is founded 


on reaſons that diſtinguiſh that ,Caſe 
from a all others. All other Juriſdictions 


whateyer, are derived from the Crown z 


3 
5 uf, 


U 3 and 
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and che Crown, by) the Conſtitution, 


has . in all theſe left a neceſſary reſerye 


to itſelf of the final Execution of quſ- 
tice. Charitable Fruſts are derived 
only from private Property: and the 
Proprietor, acting conſiſtent withi the 
Laws of the kingdom, has as much 
right to model the diſtribution oß it 
to all futurityꝭ and appoint thoſs whom 
he will intruſt with the care of it, as 
he has to make a Will and appoint his 
Executors. And it is from the omiſſion 
only of the Faunder's appointment, 
that the Crown. interferes as general 
Guardian in Eceleſiaſtieal Foundations, 
or on the defect of Heirs to the Pounr 
der in Lay Corp Drations. And if the 


2 Crown, in either Caſe, at all interferes, 


where a Viſitor-is appointed, :it-3s-anly 
to ſee whether he has Juriſdiction; 


never to controul him when he a&s 
within it, But G caſe of viſitors, 
\ A7 HTRCT > 41.4 which 
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tion is final, is however, not ꝓtoperly an 
Land that eſtabliſhes this right of ap- 
pal For the hearing before the Vid» 
tor is itſelf an appeal from fome previ- 
Sus de termination of the College: and 
sven in theſe caſes of private Judica- 
ture, I take it from clear principles of 
Law, the Viſitor of à College without 
expreſs authority from the Statutes, can 
no more proceed or interfere; in the 
frſt inſtance, than the King's Courts in 
all ether Cafes that are intruſted with 
the determination on appeal, can pro- 
esed in the firſt reſorr. 
2. The higher Courts themſelves 
ate, likewiſe, in every Judgment or 
Decree they give, liable to be con- 
- routed by Writ of Error, or Appeal 
in Parliament. Their Practice alone 
left them abſolute in their own 
cloaigdyy U 4 | hands; 
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hands without which, they couldinot 
Proceed at all. cf e yd th 
There is ſomething ſo noble fand 
| elevated in chis {of great Page g Ap- 
Pal, that it may challenge any nation 
to come near it: a Court eonſiſting uf 
perſons who from their birth, their 
education, their eſtates, have the greateſt 
opportunity of being well informed. 
and the leaſt imaginable probability 
of. being under any undue influence 
whatever; who are aſſiſted by all: the 
Judges, .whaſe opinions upon any 
queſtion propoſed, they have a right 
to hear ; and whoſe; number, with, all 
theſe advantages, exhibits, the nobleſt 
Form of Judicature in the world. 
Thus I haye. given you the beſt view, 
Lam able, in ſo ort a: time, of this 
large plan of uriſdictionʒ the excel 
lence of which, I muſt repeat to you, 
gonſiſts in the great; accuracy, eaſe, 
(013833! II 11 | LL and 
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miniſtered by theſe ſubdiviſions f Ju 

riſdiction; and at the ſame time in the 
ſeburity of it, in leaving none of theſe 
Juriſdictions abſolute and uncontroul- 
Able: in giving not only ſome Appeal 
from every Court to another, but often 
in a beautiful gradation of Appeals bes 
fore it reaches the laſt reſort. 


(11H) 63, There, are likewiſe, Sits Ex, 
other particulars in this general ſketch - 


of the outlines of ' Juriſdiction, ' that 
muſt not be overlooked ; becauſe” they 


ſeem to diſtinguiſh our Legal Conſtitu- 


tion much to its advantage. By this 1 
mean to remind you of the occaſional, 
as well as fariding diſtribution of Tul- 
tice.” The latter, I fear, I have been 


8 


too full in explaining; much leſs need 


mean principally the Inſtitution of Cir= 


caits:: and yet this, I think, is what 


diſtinguiſhes our Civil Adminiſtration 
from 


and: difpatch} with which Juſtice is Ad 


be ſaid of the other, by which I 
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FH thit of all othet' Countries. All 
States, antient and modern, ſeem to 
| Hive regulated the diſtant parts of theit 
ä Dotnititons, by certain reſiding Magis 
rates, whoſe Juriſdiction is fixed with= 
in particular diſtricts: of which Kind 
are the Governors of Provinces; in an 
tient times, and of Plantations in out 
on and other modern European States, 
Theſe, it is true, in all ages, have 
been under the controul of the ful 
perior Power of the State 3 
pointed them: and yet, Hiſtory, 4s 
well as Experience, informs us, the 
Adminiſtration of Juſtice has not flow- 
ed ſo ſmooth and uninterrupted, from 
chat very circumſtance of ſuch” Mai- 
ſtrates being fixed without" any kind 
of Rotation; and particularly from 
their being placed at à great diſtaner 
from the Center. If "thoſe who pre- 
ſide, are liable to influence in ſuch 
cireumſtances; ; the derivative powers 

5 under 
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under th 
and, much ſtronger reaſons. It is hence, 
I; conceive, the Romans, to meet with 
ons, inconvenience, , and check one ſpe+ 
cies of corruption, prohibited a Judge 
to ſit in a Province where he was born. 
That Policy has, perhaps, not been ſo 
well copied in our own. Syſtem,, by a 
ſimilar prohibition of a Judge upon the 
Circuit, from fitting in a County where 
he was born or inhabits. If there 
were any grounds for the prohibition 
in our Syſtem, it ſhould have been ex- 
tended. The mere accidence of birth, 
or the ſtronger biaſs ſuppoſed to arife 
from bare habitation, would apply 
with tenfold weight againſt an Owner 
of a large eſtate, whether he reſided 
or not. That caſe is omitted by the 
proviſion; and yet, if a man was 
likely. to favour his neighbours, he 
would be much more likely to be partial 
49 his Tenants. Nay, if in Civil caſes, 

Sb where 
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ther, muſt.be ſo, for the, fame | 


3206 RN . 


where alone the incapacity ariſes, ſuch 
attachments were likely to produgg 
Corruption; much more, it may he 
thought, would it be in caſes; of Blood. 
This exception was accordingly, from 
its own principle, originally extended as, 
well as copied; but this large prohibi- 
tion, aided with a penalty by the Statut 
of Rich. II. both on Juſtices, of G 
Delivery and of Aſſize, was, on account 
of its; general inconyenience, directly 
repealed, as to the Judge of the Cron 
Side, by an Act of the late King,; 
though in the Act of Hen. VIII. on- 
ficmiog the Stat. of Rich. II. as to the 
prqhibition of the Niſi- prius Judge, and 
omitting it as to the Judge of the Crown 
Side a it might ſeem to have been virtu- 
ally repealed before. But it muſk, be 
owned, limited as the incapacity Kill js, 
its inconvenience is daily felt. Its Por 
liey, in our Syſtem of Adminiſtration, 
independent of its in convenience, may 
Laune very 
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very reaſonably be queſtioned. For a 
Jullge, in the Roman” Law, (ds in 
moſt Countries now) decided both on 
Liw and Fact: our on, on the con- 
ttiry, have not only the ſingle pro- 
vince'of deciding the Law ; but their 
opinion, in point of Law, can never, 
Have ſeen) be ſo final and conclu- 
be às not to be liable to be reviewed 
in ſome courſe of Appeal. Their in- 
dependency, in point of fixed ſalary, 
and their places now fixed for life, 
are reaſons that give an additional ſe⸗ 
cutity for freedom in their Judgments. 
Their Rotation too, in this occafiohal 
adminiſtration of Juſtice, is ſomethitg 
which diſtinguiſhes our legal Conſtitu- 
tion from that of all others; as much 
as the occaſional adminiſtration itſelf. 
The Common Law (whether to ſecure 
the inte grity of the Office to the Pub- 
Ne, or to prevent the burthen of it to 
Individuals) has always approved of an 
YET annual 


ze: UN & vs; © 
ahnt er terpority! father that 4 
fred delegation of Power” Of which 
kind are che Sheriffs, and all the fubz 
ordinate Peace officers. Need I add, 
the Law had, formerly, as little idea 
of a Member of Parliament being fixed 
for more than a year, as it now has of 
a Pariſn Officer ? And tho? the judicial 
character (as it is proper it ſſiould be) 
is fixed; yet, in this Form of Juſtice, 
the Publie have the benefit of Rotas 
tion, if there is any. But this is 4 
trifling cireumſtance, in compariſon ff 
the great advantages that redound to 
the Public ftom the exereiſe of this 
out ſe of Juſtice, 3 do gnisd 
Ir may be difficult to ſay, How 2642 
tient *this Inſtitution of Circuits is: 
and rather than go too far back into iv 
obſcure a ſubject, I would enlarge 4 
little upon its excellence. And its 
excellence principally conſiſts in that 
exact end nice diſtribution of Juſtice, 


1144 


* £5 i g £ that 


D EAL' 6 WE; W. gog 


that gyery body may be ſaid to have it 
at his on door. It may be compared 
toſthat antient method of cultivation, 
which conſiſts in watering an extenſive 
range of meadows, by dividing, a large 
ſtream. into ſo many ſmall rills; each 
of which, communicates a verdure and 
fertility, to the parts through which it 
run, that could in vain have been ext 
pected had the whole flowed collectively 
in ons channel. The Inſtitution, per- 
haps, will gather reputation, if we look: 
back for ſome ages, between its firſt, riſes: 
and the preſent, Inſtead of the Parties, 
with their Witneſſes, and the Jurors, 
being obliged to travel all oyer the 
Kingdom to the King's Courts, which 
at that time of day were moveable;: - 
the King's Court, by the Inſtitution 
of Circuits, is for a time (as it were) 
fixed in each County. And conſider 
only, when roads were almoſt impaſſa - 
ble, and ſo little accommodation for 

1200 4 travelling, 
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"to the expence” f 18th atk 
B cate ts of travelling? ut 
F. or a long time, Wehe, Gb 
real aclions were tried upon Ci reufth 
the Statute of Weſtminſter ' exten 
the JuriſdiQion of Juſtices of Alle W. 
tranſitory actions, where wacker u. 
. point of value, nor, length of tit 
the Examination before n 
thought too great. And now this be 
cellent proviſion i is, as It long has been 
extended to every "triat of lier ite" 
walt de dechded by f Fury.” © , 
But befides' the diſpatch 67 ated? 
which Circuits ate principally 15 
lated to f promote, they are the og of 
of diffn/i ng Property as well as 4 


ciding .. The farpoting concourſe 


brought: on this. occaſions: from, alt 
— a County tb the aflize town, 


which 
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ein he to the center, greatly contri- 
butes to the opulenge of thoſe places, 
by, promoting Inland Trade. 80 that 


this kind of circulation, ſo quick for 
a. ime, may be ſaid to produce a kind | 


of political health to the County for the 


view, the luſtre theſe mectings acquire 


2 3 


| Country. i in the higheſt ſtations in, the 
Metropolis, now come to doi it ſervice at 


dh har Be 2 


home. Add to all this, the gaiety that 


commonly accompanies theſe ſolemni- 5 
ties. Let your recollection. only rekin- 
dle y ; your fancy 3, then vou will picture ö 


to yourſelf, in in ſuch 2 concourſe, the 
ling | ages, of Milton. | ant 


The buſy bum of men; | 
"White + 8 of Knights and Barons bold, 
th weeds of Peace high — 
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whale Near. Then conſider, i in a nobler | 


from the prelence, « of ſome of the prin= 
oy E in the kingdom; many 
* 
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Inſtitution. And, becauſe I am going 


try. The Viſitations of the Clergy 
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Mitheſtord of Ladieb, whoſe; bright Singe 


oRain influence r. 2590Þþ enorm 
Von will allow this is a pleaſing pier: 


ture of theſe Aſſemblies; and not un- 


like the generality; tho' the colouning 
may be too high for ſome. . Sila 

F. 64. From this view then, it Ap- 
pears; that the Public, almoſt inevery' 
ſhape, is the better for this excellent 


to ſay a few words on the analegy 


many of the parts of our Adminiſteas 
tion bear to the whole; the fubject 


we are now upon, points out oe re- 


markable fimilarity between the HU. 
clefiaftical and Civil Polity of this CGun- 


by the Biſhops in"their'reſpective Div» 
eeſes, bearing no inconſiderable reſem- 
blance to the Inſtitution of Cicenits; 
as their Convocation; compoſed of che 
King as their head, an upper koaſe of 
UND 8 * Spiri- 
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Spititua Lords and a lower of the 


Commons, does tö the Parliament. 80 
truecis it, as Gir II. Spelman has ſome- | 
here obſerved of our Government, 
g that each fide of the Arch n 
« alike.” i101 | 7; u atm 
-{Fhe analogy, however, — ſubſiſts 
between the parts of Civil Govern- 
met, compared with the whole, is 
much more remarkable than that be⸗ 
tween. the Eccleſiaſtical and Civil 


Powers. Not to be tedious, I ſhall 


inftance this only in two particulars 3 
our Gil mon and our Colonies 
abroad. 115111 
"ni pniations way 10 aid (like the 
Conſtitution of which: they are a part, 
and] the Government to Which they 
are ſubordinate) to r 4. Monar- 
chical, Ariſtocratical, Popular 
Power; the Mayor, 3 and 
Commonalty. or whatever other terms 
102 XY: 1 diſtin- 
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iſtinguiſh the perſon; preſiding. from 
ahboſe:aver hom dit preſides ãm a Co 
poration, with - their: gradatiops oof 
Power, refemblingi:the King, Lord = 
and Commons in the Conſtitutiona se 
hand in our Colonies in general, the 
Governor, his Council, and the, Amr 
hl, have the ſame; analogy.,angyirey 
ſemblance. Both Corpotations d iand 
Colonies conform likewiſe toibthgir 
gtcat archetype in this g that; they, bag 
both governed by ſome kind ef Cr 
tergtor written Laws, the conſtrustion 
of hich is derived from ſtabliſgen 
uſagt or Common Law. A 01 
be Origia of Government, hawy 
br, in both theſe,; diffars from hay, 
tho the Form, N then delegation 
and diſtribution. of Powery ſuhſtantiali 
agrees; the ſupreme, Magiſtrate, s 
well as the other inte mel, parts gf 
a beipg oelectivebattyoin 
11 8 Corpora- 
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Oer poratiens and oecafiondlly'apprinited 
io Colonies gj tiibugh hereditaryda 
the ⸗Conſtitution : the Oonſtitutionꝙ 
nbsd Inot add, gains greatly, indeet, 
by tke eompariſon The reſemblince 
have ventured to point out in both, 
mum be Uhderſtobd to be; in general 
wy; hot abſolute and uhiverſat For 
la the one hand, in many Corporati uns, 
Ahe diſtribution of power is anomaldas, 
And on the other hand, our Colonies, 
talen all together, may be ſaid, in 
their turn, to exhibit every form of 
Gb rnment. The diviſions of them 
into Regal, Proprietary, and Charter 
' Governments, correſponding, in effect, 
tel choſe of a limited ot abſolute Mo- 
REED; and à Republic. But as what 
Ws been ſaid applies principallh totehe 
Rega Getefnment; of "which che 
ꝑreateſt humber cnfiſts, ſo far the 
"tonfotmity does obtain! And as fur as 
=$19qQ10 2 X 3 | it 
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A dds they are beautiful inſtances! f 
political ftructure ; Gmple} uniform and 
harmonious: like thoſe ſeveral Pldnets 
in dur dyſtem, each performing muti- 
ons in its own orbit, while; at the 
fame time, in its revolution round the 
Sun, it is admirably ſubſervient a 
the intereſt of the Whole. And your 
Colonies, one would hope, muſt ube 
convinced, (as experience in thenehd 
will certainly teach them) that they 
give up their happineſs whenever; they 
<quit their dependence; and) like the 
Planets, muſt at once loſe; their light, 
Heat, and activity, when their motions 
;, Ceaſe to be at all regulated by the Cen- 
* of their Syſtem. The word; mother 
is itſelf forcible] enough to ex- 
di relation, and the duty ghat 
mutually reſults from the relation The 
firſt ſettlers, and conſequently their de- 

_ are derived ſtom the Lame 
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rommon anceſtors a cthe term therefore 
the ſubordination and obedience of a 
child, and at the ſame time it as evi- 
dently implies on the other the ten- 
dorneſs and affection due from . 
ends 

108þG6F. Finlay! it Wa en an 
26mifhon in this draught of Juriſdie- 
Klonpcif I did not mention the inter- 
odarſe between our own and other na- 
tibns; for the mutual execution of Juſ- 
tice As Commerce has ſo variouſly 
connected the intereſt of mankind with 
Sach other, however ſeparated by: diſ- 
- tance: of place, or political -diſtric ; 
dy Nation, dur owl in particular, 
rvpnſidering the extent of its negoti- 
1:drions, would be much wanting ia its 
Schü miniſtration of Goverument, if it 
nad no / provi ſiom to protect the Rights, 
»rand redreſe the Injuries of Foreigners. 

nommo? X 4 Every 
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By: Govenninept; I takę it; bans 
Right oforp its pw Prefervationgrte 
Preſcribe, by ſetiled :], how dab at 
ill admit the äntermixture of f Hr 
skigdesrs;, and what Civil Rights itowall 
inygſt them Wh. O0::the contrary, 
averαν Geveramenty for the fame 
ob nhas a right᷑ to preſeribe, Ha fur 
Acwill permit the abſguce of gits n 
What Reſtrictions; and to puniſtu theſe 
de time their own Co untry ſtan dswwin 
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bo A8derthefirft, he Law of England 
b&Jdpfhigiently- fayourable;,to Aliens for 
che parpole. of a imeHIαρtile ceſdenge. 
It snd we them. xiith theofull right:{to 
Ferſonal. Property ; and protect ahem 
inethe enjaoyment nan diſpoſab : of iit, 
8 Sb ag it dpes:dts Subjects. 

| 13pt4(ion. and Allegiance, are in vell 
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exks rtcipiocdl 19nd therefore thoſe 
who. for certainiipurpoſesacquite a Prot 


tectibn for their perſons and their 
eſfekts muſt. in certain reſpects, have a 
Local) limited, and partial allegianee to 
he State where they reſide: tho" their 
natural Allegiance to their own Coun- 
any remains for ever firm and indeli- 
ble: natural Allegiance, and the De- 
funue of our Country, being (the ſame 
Ascrulhy hab faid"of Self- Defence) hh 
Veri ad nata Leu quam nom didits- 
nutz utrenimus lexinus; verum e Nu- 
tur ipſd arripuimus, hauſimitt, Ee 
Ds As fat then as the purpoſes of 
1Refidente require; Aliens are conH,red 
As ſubjects, and like reſponfihle For 
otheit conduct! They can not den ch 
iſſdered as Subjects, i acquire d- 
Jive to thus permitiefit real propefty, 
2PM] plaees bf truſt: ect! this 


required a ſtricker Allegiance and elbfer 
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ties 
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Yibs to this: Country, than they! can 
obſerve; either for the pur poſe of their 
' Redidenee, or conſiſtent with their ni 
tive Allegiance elſewhere. It is: plea» 
Fant to obſerve, how the Law of Eng- 
tant breathed this liberal ſpirit to Fo. 
teigners, even while Trade was little 
amore than in its Infancy. Therb nis 
nol decaſion to cite a paſſage in Magin 
Charta, to which I allude. 51919 0 
. 66. It is full as neceſſary for the 
pleſervation of any Society, that it 
ſhould have a power to regulate the 
abſence: of its on Members. Few 
inſtances, indeed, occur, which make 
it neciſſary for this power to be put i in 
-exccationiz;:but it would be bad Poli- 
tics, as well as bad Logic, to argue 
rom the want of exerciſe, to the want 
_ofiexiſtence of ſuch à Pow] n 
Any perſon may, if he pleaſes, quit 

his native Country for ever : butꝭ then 
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| he) muſt give up his Rights, at the 
time he withdraws his Suhjection. 
accaſion for his ſervice, (of which the 
Society itſelf is the judge) it will; not 
be at his option to chooſe - whether be 
will aſſiſt it or not; to continue abroad, 
and at the ſame time to expect, that 
thoſe at home ſhould exert themſelves 
in preſervation of his Rights. 
„Ef he, upon notice, refuſes his 
| aſſiſtance, the Society may puniſh his 
diſobedienee, by confiſcating- his Pro- 
perty. And what the Society may doi to 
onforce his attendance in neceſſary caſas 
of Defence; it may do, on ſtronger 
-reafons, to enforce a member to ap- 
pear who abſconds from Juſtiee; or 
it may imply his guilt from his flight, 
and ſeize his effects to make reſtitu- 
tion to 08 Wen fur his eriminal 
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pH pe WF overiits own Mechbers, 
Ptake te be inhereft fr Ali Sbeidtient 
The] Daw of England, we. ſfralbi ſee, 
app Rs this doctrine as to its oWw-HSUb 
Jetsio It is on this ground that the Cm 
ſtitution enables the King tog reſttain 


Mis Bubzects, in certain caſes, by9Writ, 


from departing the Kingdom; to idut 
tdbw,.or:deprive/of all Civil Right 
thokowho' fly from Juſtice j afid 10 
prohibit, under neceſſary Reſtcictinns 
and Penalties, thoſe who; - induced] by 
imaginary "proſpects: of gain, can 1:46 
fargforget-their-own/|Country; cus, to 
entenanto Foreign ſervice and exe 
Pprt, as far as their abilities reach, the 
Azts|and Manufactures of this County 
io rival nations. 10 abnu dig oc 1 
lo Thus, Philander, tho your Gountty 
dic net ſtop. you: from, youto tranche, 
Mu ſes it might have dene itniffhen 
ichmediate occaſion, of our. AM 

01 3 ; you, 
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vous dam fore, will repay. your un- 
ty lot this Indulgence by ther greater 
fs8vyieeyour experience in Foreign part; 
joined: to the knowledge you ill a 
quite of affairs at Home, will; enable 
yan ſto perform. Scl Sides noitüfifl 
N /. It yet remains behind 10 
ennſidor, whether! the Laws as welbs 
the Subjects of other Countries, d 
at all: fall under the conſideration f 
aun rtl. m 1d 
Id Ihomany caſes, where queſtions arid 
between Foreigners and our owniPeo+ 
ne, the Courts here will take cagni! 
zance of the Laus of other Countries 
pfopetly atteſtedꝰ And I do not Tip 
poſey-efpecially whkre Forcigw EU 
were the grounds of the Cd],s, 
thatithis was ever refüſed! But it Well 
a&mits of a doubt, if Engliſh fubjects, 
reſſding in'Poreign|cougtries; de aber 
eee Which r eontrary 
140y | to 


a: .WUNIO US} 0 


to:the bpbfitive; (Law: qof-ithis) Realm, ; 
could be aidedi by no Court of Juſtice, 
iß made here, whether our Courts will 
give them any ſanction, merely becauſe 
the contract was not contrary to the! 
Law of that place abroad, where) the 
Parties reſided at the time of making 
| it. It was, indeed, made a queſtion, 
inica ſtill more unfavourable; light, 
whether a contract made abroad, con-: 
trary, both to our own Law, and the 
Law of the Country where it Was 
made, could be aided by ,our Courts 
of Juſtice? - The cafe, in which; this 
pointicaroſe, Was determined upon far 
other grounds: the point itſelf, I be- 
exe was never determined 1 11g 
t the ſame reaſon, founded, on-the 
noble ends of Juſtide, that our Courts 
will ſupport. Foreign 5 
i they * credit ande ee of 


Pon ende 200 atg:t Foreign 
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Foreign! Courts, properly atteſted, und 


having compleat Juriſdiction. blut 
Indeed, Juſtice could never be dond 
inl anyone Country, unleſs there was 
that univerſal good correſpondence of 
ont Country with en in ſupport! 
atem iv inn 5 1 290 
And the reaſons 7 may be urged 
fot aiding Juſtice in Civil caſes, hold 
inſiitely ſtronger when applied to 
Ctiminal. The intereſts of - Society? 
ittolf, in general, are ſo deeply involved 
in chis reſpect, that it can never be 
the real intereſt of one Country to 
nouriſſi an impious Criminal in its 
boom, who flies there for refuge 


againſt the Juſtioe of his-own.- And 1 
{tree underſtand Lord Coke's doctrine 
on this point, That Foreign king- 
#idoms, even in league with one 
te another, are Sanctuaries for any ſubs 
4% jedts flying from one another.” How 

has 
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bas he ſupported i it? He ſays, ** it is 
<« holden, and ſoit hath been reſolved ;” 
but he neither tells us when, nor 
where it was reſolved. His examples 
from Hiſtory, are far from proving the 
point. The firſt, from Q. Eliz. time, 
ſhews good political reaſons, why her 
demands were not complied with; be- 
cauſe ſhe had before done what ſhe 
complained of. That from Hen. VIII. 
does not ſeem to prove any thing: and 
that about Pool the Earl of Suffolk, 
being delivered by che Court of Spain, 
proves (if any thing) the point I am 
contending for, and conſequently is in 
the teeth of Lord Coke's own aſſertion. 
Poſſibly there may be inſtances, from 
Hiſtory, in ſupport of his aſſertion, 
in later times, even when the Law of 
Nations and Government was better 
underſtood, or more ſtrictly canvaſſed. 
= Biſhop Burnet, I remember, relates 
his 
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Wen caſe, Which is, in point "of | 
- Fa; agreedble's 0 Veen Soker alſer⸗ 
tion. | 4220 l. it 
Hut the afſertion itſelf, ſeems directly 
againſt the Law of Nations; by which 
Societies are ſo far from Having Aa 
power of injuring each other, that 
they ought, as Individuals dügbt in 4 
ſtate of natute, to give all mutual 
affiſtance and protection, r a 
with their own preſetvation. an 
But Hiſtory, tho" it Will not Oy 
the Law in this reſpect, is too apt to 
encourage the practice by recordirig g the 
Facts: and theſe imaginary” intereſts 
of nations, often diſguiſed Under "the 
ſpecious name of Reaſons ef State, are 
too apt to prevail againſt the rell In- 
ferefts, ever foumded on ſolid Juſtice. 
Nor have the inethods take to 
guard againſt abuſes of this kind, al. 
ways been more defenſible” than the 
Vo. III. * abuſe 


$22 NUN ON. 6 


abuſe itſelf. One way has been toJfgize. 
the party privatelys and convey hignnto. 
his ,owni-Country. Another, tompre- 
vento protections of Foreign. States in 
amity, by expreſs clauſes in a, Hręaty. 
J ſhall only obſerve, upon theſeſ tw] 
Methods, that the latter, tho the only 
juſt one, is a prudent rather than amne- 
ceſſary precaution: as ſuch a clauſe in 
a Treaty, only operates as a recognition, 
not a creation of Right. For if, from 
the very nature of Society, Subjects 
are anſwerable to their own nation for 
their criminal conduct; by the Lay of 

pations, they may be juſtly demanded 
of Foreign States to which they fly,: 
and the. refuſal of delivering them up, 
is a juſt cauſe of War. 

But on the other hand, if a \Crimi- 
nal flies from his oyyn to 5 State, 
for refuge; his own can not ſeize, him 
there by violence. The cale, ig this 
reſpedt, 


1 : 
® S ? : 103 
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_ reſpe, is much the ſume as (mhugh 
Rropger than) that of purſuing an 
onemy's ſhip under the protection of a 
neutral Port. In both caſes you are flrſt 
to upply to the Juſtice of the Coutitfy; 
if that is refuſed,” you may reſort to 
War at your option. 
Thus it is that all nations are bound 
to aſſiſt each other in promoting the 
ends of Juſtice : they have their res 
wald in doing ſo, by carrying on, at 
the fame time, the end of their own 
preſetvation. Our ' Conſtitution” has 

made ſufficient proviſion for doing it; 
and can not be 1 th on n 
atcount. | 
FSG. 68. Thus have I run over-all that 

occurs to me upon this ſubject of the 
Enugliſd Conſtitution. I am thoroughly 
perſuaded of the imperfection of this 
etch, by way of doing Juſtice to the 
Mjedt 5 yet, T am inclined to think, 
15 Y 2 enough 
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engugh has been faid in the courſe. of 
aus converſations, to excuſe me from - 
the imputation of any intemperance 
in ſuch frequent encomiums on its ex- 
cellence. Tho fired with ſuch a theme, 
had I fallen into exceſs, I would wn 
it with pleaſure, 28 Tully did in ſpeak» 
ing of Plato, admiratione quadam com- 
mat uus * fortaffe laudo quam nece[/e 
9. E 4 ride 
1 eee eee ee eee 
derſtood, (for I have taken it for 
granted) that the eſſential frame and 
ſtructure of the Conſtitution. is a 
erciſe of Government. As different 
as the execution of a Law from the 
Law itſelf: or the conduct of any 
particular men from the abſtract na- 
ture of Morality. ; Nobody b would 
judge of the excellence of any rule, 
from the accidental obſervance or ne- 
* 4 YL gle& 
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glect of it. It is ſufficient tliat the 
Conſtitution, in its own nature, is beſt 
adapted to promote the happineſs of 
gsciety; that its freedom and teſtraints 
are ſd admirably poized, that as little 
as poſſible, of natural Liberty, is given 
up; at the ſame time that the good of 
Society is, as much as poſſible, ſecured. 
But tho' the actual exerciſe of Go- 
vernment is, at all times, quite another 
conſideration from that of the original 
tame of it; yet, the excellence of our 
own form of Government, is remark- 
able even here: that in caſes where the 
Adminiſtration has actually overſtrained 
the Conſtitution, there is ſomething in 
the temper and ſpirit of the People ſo 
admirably ſuited to the Conſtitution; 
that the remedies have commonly fol- 
lowed the diſtemper : and the Conſti- 
tution, in the end, has been reſtored, 
tho' not in every caſe without violent 
Hole . Y 3 con- 
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conbulftens. But, however, a torrent 
Has ef à ſudden ſwelled the ſtream, 
and threatened to overflow the Coun- 
wry ; it has, at length, ſunk within: its 
proper channel, and run mine 
TPIts cohtſe. 190 16dw 
* 281269. 1 hall not ſcruple to add, 
that in this growth (as it were) af the 
Conſtitution to maturity, through: fo 
many ages, time has furniſhed it with 
many real and ſolid acquiſitions. This 
would be fully evident by conſidering 
the gradual improvements in each ſue- 
ceſſive reign. © A ſubject ſo copious is 
entirely out of our preſent reach; it 
would beſides require a maſterly hand 
to make it intereſting without being 
tedious. Lord Hale (as far as his ſub- 
Je& would permit him) has ſhewed 
the way, in one particular track; and 
1 do not deſpair of its being one day 
"executed on a more extended plan.. 
; 7 But, 
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But, the moſt general recolleRion, 
without any regard to dates or preci- 
ſion, will ſerve to remind us of the 
comparatively greater happineſs we 
enjoy under this Conſtitution, than 
what our early Anceſtors did. Free- 
dom was always of its very eſſence; 
but üts freedom has been improved. 
Nay; even many political ſtorms them- 
ſelves, beſides recommending the ſuc- 
ceeting calm, have been followed with 
à much greater wa than ever pn 
. r 2 165 
Think ever ſo little of the miſeries 
Wale occaſioned by the unſettled 
ſueceſſion of the Crown; the ſtrug- 
gles between the Crown, and the 
Church; the Pope ſiding with either, 
as either had power to diſpute or de- 
fend his uſurpations. In the mean 
time, what was the political degrada- 


tion of the Kingdom in thoſe days, 
Aut ., 'F 4 ol when 
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when, it was alternately ſubject to Dy/+ 
penſatiant or Intergitts from the Set of 
Rome? Think how theſe conſtar 
tended to ripen feeds of Rebellion, 
when- aſſiſted: by the exceſſive ppwer 
ef the Barons, and the frequent abs 
ſence of the King in Foreign domi 
nions: at a time too, when every great 
ing to his own caprice, he would con · 
vert into a Garriſon, either for ot 
againſt the Crowh ?- Think too of the 
Fin . for the — en 
the Habeas Corpus Act, and che Bill 
of Rights; of the abolition of the Foreſt 
Eqws, and of the rigours of the Feu- 
dal Syſtem. For tho this Syſtem! in 
its original was undoubtediy founded 
thoſe of genergſity and gratitude ; yet, 
Fs through all its conſequences, 

| time 
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tim has ſufficiently ſhewed us, that 
it hy no means ſuited the genius of a 
fee and commercial Country. H 
Think too, when with ſuch pains 
the purity of Religion was reſtored by 
the Reformation, | of the care that has 
been ſince taken to preſerve the ſtability 
and freedom of it, by the 7% and To- 
-Jeration Acts: that on the one hand, 
an Indulgence might be given to the 
ſeruples of men in points of worſhip, 
that do not interfere with the ſubordis 
nation of Government ; on the other, 
that as far as the exerciſe of Govern- 
ment 1s concerned, the profeſſion of the 
eſtabliſhed Religion ſhould be the ne» 
ceſſary terms of an admiſſion to a ſhare 
of the Government. | native ish 
Think too, of the much n im- 
partiality in the manner of adminiſters 
ing Juſtice at this time than formerly; 
aud the additional advantage, to the 
90113 Public, 
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Public, from the ſellon che Beaelibdin g 
fixed for life. Think of the pains thät 
have been taken to preſerve a diſinte⸗ 
reſtetl choice of Members of ' Parlias 
ment, and their free conduct in it. That 
theſ& proviſions, i in the firſt caſe; have at 
times been wanting in their effect, is to 
be attributed, perhaps, more to a relax 
ed execution of Laws, than a defect in 
the frame of them. That might be the 
caſe of any future proviſions of this 
kind. Think too of the free manner 
of pafling Laws; the Crown and Par- 
liament both open to Petition; the 
free courſe of Laws when paſſed; no 
Non obhlante s, or Diſpenſations; no 
Money levied on the Public but by 
aw); no exactions under the ſpecious 
titles of Loans and Benevolences; no 
Oppreſſion of the Subject by Purvey- 
ances, and other mn kme, 
of Pretogative. 978... ©, LONLMEINON 
| I eight 
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2 s I. might. add, the further f ſecurity 
we have for the interngl tranquility of 


our Country, by all parts of the Iſland, 
and of the Dominions of the Crown, 


being brought under a more regular 
ſubordination, by the Settlement of 
Ireland and Wales, and the Union 
with Scotland. Much might be ſaid 
too, on the great improvements in the 
face of this Country, by the eſtabliſhs 
ing of Poſts, and opening univerſal 
channels, of communication, by the 
making of Roads and navigable Canals; 
and of the infinite reſources Trade, has 
acquired from the connection with the 
Colonies. But theſe are endleſs topics; 
and had I not already given the fulleſt 
exerciſe of your patience, the time of 
day would releaſe us from ſuch a * 
* of diſputation. | 

8.70. I ſhall haſten, 8 * 2 
l and after all we have aid, | 


3% HU NON us. 

d des ſit ſeet too muell to aſſert, that, 

cvery thing filly cotifidered, the Engd 
nin Corſtitution may Rand the moſt 
rigid teſts of Hiſtory and Experience; 
to have its excellence juſtly weighed; 
and that it may be compared Witk 
thoſe of any Age or Country? — That 
it wants few of thoſe improvement, 
which the boaſted plans of perfect 
Commonwealths, thoſe idle dreams of 
mere ſpeculative Politicians;' have obe 
truded on the world; often without 
knowing the real nature and genius of 
their own ?—And that it is not affected 
(if the whole is taken together) by 
thoſe little ſtrokes of Satire in the ce- 
lebrated draughts of fancy, in the Uro- 
piu, Atalantis, or Hountbm Landdꝰ 

And as far as it is in the power of 
good Laws, in aid of the Conſtitution, 
ke good Subjects, we are happy 
bore” all others. And yet, When I 

s ſay 
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ſay this, I do moſt. heartily join in 
the, wiſh, that gur Body of Statute 
Days were to be« thoroughly and ma- 
turely reviewed. Their perpetual; i zur 
ereaſe even on the lame ſubjects, is an, 
additional argument, that Lord Bacon 
who recommended it even in his days 
comparatively wanted: and in time of 
profound Peace, it would perhaps be as 
great a Service, and public Bleſſing, as 
the Parliament could beſtow on the Na- 
tion! But as to the bulk of our Laws, 
conſidered merely in itſelf, I n, I 
do not ſee it in the light ſome affect 
to place it in. It has, indeed, been 

well obſerved by Tacitus, corruptilima. 
Refhublica, plurimæ leges. But I would; 
conſider: the multiplicity of our Laws 
im a more amiable light; not ſo much 
as the conſequence of Corruption, as. 
of a jealous regard to Liberty. Our 
Conſtitution, by particularly defining 


y8! _ every” 
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everything by Law, leaves us free in 
duery caſe where the Law does nut 
oblige: and, therefore, the Law, 40 
reach all caſes; and not be arbitrary 
by conſtruction, muſt, in its nature be 
Sies 57 11797 10 
But a number of Laws, if they: are 
Evidence of Corruption, are made, iat 
the ſame time, to check its progreſs, 
and to ſecure us from its effects. 1 
know, in confirmation of Tacitus, it 
is a ſettled obſervation, (Ariſtotle made 
it of Greece, Salluſt afterwards did of 
Rome, and the Fact ſtill is ſo in America) 
that Infant States are governed by 
Manners rather than Laws. But this 
will ſcarce ever be the caſe of Societies 
in a more advanced age. The truth 
is, the very temptation to Crimes, 
ſcarce exiſts in the infancy of Society. 
The weeds grow up with the fruit: 
the more modes of property increaſe, 
will 
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will Ukewiſe the modes of violating 
property, gain ground. Not but that 
public Manners muſt always, in a great 
meaſure; correſpond with Lauag or 
Vice will, with eaſe, be too ſtcong 
for their Chains. The very riches af a 
State do, in their own conſequence, 
introduce Vice; which is one reaſon; 
we are told, why many antient States 
were averſe to Commerce: becauſe 
Commerce, by importing Foreign lux- 
uries, tends to ſet the Manners of the 
People in Oppoſition to the Laws, and 
by degrees produces a ſpirit of Licen- 
tiouſneſs that is above them. | 
But the inference againſt the riclieh 
of a Kingdom, or the toleration' of 
Commerce, becauſe it may multiply 
Vice, is as idle, as contending that 
Vice itſelf ſhould be tolerated in So- 
OW" a private Vices are, in 
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* are moſt Tay to be as 
able to'a State? Let every one, theres 
fore) in his' own houſe, have'a ini of 
Berſtan School of Fuftice. Let the foun- 
dations be laid early for making a 175 
Mau, and A good Chriſtian ; which wi 

in aue time, form the moſt mers 
character i in this world, (as com pre- 
heading thoſe two, or rather giving 
full ſcope to the latter, by enlarging 
the ſphere of Virtue to its utmoſt) in 
compleating that of a good Citizen, 
Then the Laws will have the beſt ef 
fe&, that can even be wiſhed for in 
theory, that of being @ Rule in all caſers 
rather chan a Non in a few. 2 


110 


0 72. Nothing more paſſed, mate- 
rial, on this ſubject; and with it the 
converſation cloſed: for as the ſhowers, 
which are uſual at this time of the 

Vor. III. 2 year. 


ANU 
3 year, had ſerved'to lefigthem the on- : 
dompany within — — the 4 
| began to clear, Eunomus 
walk before dinner, which was readily 

* by Poberites and Philender. ' 
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